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THOMAS JEFFERIES VS. THE EAST OMAHA LAND COMPANY. 


Pleas before the Honorable David J. Brewer, judge of the 
circuit court of the United States for the eighth circuit and 
district of Nebraska, at the term of November, 1589. 

Be it remembered that on the 9th day of February, 1889, a bill 
was filed in the office of the clerk of said circuit court; which said 
bill is in words and figures following, to wit: 


In Eguity. 


To the honorable the judges of the circuit court of the United States 
for the district of Nebraska: 

The East Omaha Land Company, a corporation organized and 
existing under the laws of the State of Nebraska and a citizen of said 
State, brings this its bill of complaint against Thomas Jefferis, of 
the city of Council Bluffs, in the State of Iowa, and a citizen of said 
State. 

And thereupon your orator complains and says: 

I. Your orator is and for two years last past has been a corpora- 
tion organized and existing under the laws of the State of Nebraska, 
and is and for that time has been a citizen of said State, and the 
defendant is a resident of the city of Council Bluffs, in the State of 
Iowa, and a citizen of said State, and the lands which are the sub- 
ject of this your orator’s bill wre of the value of $2,000 and more. 

If. In 1851 the deputy surveyors of the United States, then en- 
gaged in surveying the public lands in township seventy-five (75) 
north, of range forty-four (44) west, of the fifth principal meridian, 
in the State of Iowa, ran, marked, and made field-notes and plats 
on the meander line of the left bank of the Missouri river, and re- 

turned the said field-notes and plats to the surveyor general of 
y Iowa, who filed the same in the General Land Office, and the 

same were thereupon duly approved, nor since that time has 
any resurvey of the lands lying along, upon, or near said river or 
of the premises which are the subject of this your orator’s bill ever 
— made by the United States. : 

Section twenty-one, in said township, was properly surveyed and 
subdivided by said deputy surveyors, and the plats and notes thereof 
were duly made, returned, and approved as aforesaid. By the said 
surveys of said section — was found and by the plats and notes thereof 
returned as fractional and a part thereof designated as lot four (4) 
was formed, the north boundary thereof being on the Missouri river, 
containing thirty-seven and twenty-four one-hundredths (87.24) 
acres. ‘The meander line of the river was deseribed in said _ field- 
notes as beginning at meander corner number six, the same being 
at a point on the line between sections sixteen and seventeen, in said 
township and range, about one hundred feet north of the intersec- 
tion of the exterior lines of said sections sixteen and seventeen and 
sections twenty and twenty-one (20) and (21); thence south seventy- 
one (71) degrees east two chains and sixty-eight hundredths (2.68) 
to meander post number seven (7) on the north line of the said lot 
four (4); thence south seventy-nine degrees and fifty minutes east 
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(79 50’) fifty-four (54) chains; thence nerth eighty-five degrees east 
(85 EF.) four and fifty-hundredths chains (4.50); thence east fifteen 
chains (15); thenee north eighty-seven degrees east (S87 If.) five and 
twenty-five hundredths (5.25) chains to the corner of sections twenty- 
one (21) and twenty-two (22), in said township and range. Iereto 
annexed and made a part of this your orator’s bill, marked “ Inx- 
hibit A,” is a true copy of the plat made, returned, and approved as 
aforesaid, showing the meander line of said river and the lines of 
the subdivisions of said sections seventeen, sixteen, twenty-one, and 
twenty-two. 
o III. On the 10th day of October, 1853, one Edmund Jefferis 
entered the said lot four (4) at the United States land ofhice 
for the district of land subject to sale at Kanesville, in said State, 
and paid the proper officer of said office the legal price thereof and 
received therefor the usual register’s certificate, and on the 15th day 
of June, 1855, the usual patent of the Government was duly issued 
to him for said land. In the said certificate and patent the said lands 
were described as lot four (4), in fractional section twenty-one (21), 
in township seventy-five (75) north, range forty-four (44) west, of 
the fifth principal meridian, containing thirty-seven and twenty-four 
hundredths acres, according to the official plat of the survey of said 
iand returned to the General Land Office by the surveyor general ; 
and your orator is informed and believes that at the time of said 
entry the meander line of the left bank of said river was the same 
or nearly the same as shown by the field-notes and on the plat above 
mentioned. 

IV. On the 14th day of July, 1856, the said Jeffries duly conveyed 
said lands to Joseph Still and Joseph I. Tower, describing the same 
simply as lot four (4), in section 21, in township 75 north, range 44 
west, of the fifth principal meridian. 

On the 21st of September, 1857, the said town conveyed, with 
warranty, to “homas McCoid the undivided half of the said prem- 
ises, , 
On the 16th of October following the said McCoid quitclaimed 
the said premises to Horace B. Coleman. 

On the 25th of May, 1858, the said Coleman conveyed the said 
premises, with warranty, to Mrs. Ruth A. Town. 

On the 27th of April, 1859, the said Joseph A. and Ruth A. Town 
conveyed the said premises, with warranty, to William 8S. Boin, Jr. 

On the 30th of May, 1861, the said Boin quitclaimed the said 

premises to Edward McBride. 
4 On the 30th of September following the said McBride quit- 
claimed the said premises to Hiram S. Sehoville. ; 

The said Schoville having died on the 14th of August, 1878, on 
the 22nd of March, 1888, his widow and heirs quitclaimed the said 
premises to plaintiff. 

On the 9th of March of the same year the said Still quitclaimed 
the other undivided half of the said premises to Lyman II. Tower, 
who, on the 28th of March, conveyed the same to plaintiff. 

In each of the deeds made by the several parties in that behalf 
the said premises were described as lot four (4) of fractional section 
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21, township 75 north, range 44 west, of the 5th principal meridian, 
and at or about the day of the dates of the said deeds, respectively, 
the same were duly recorded in the registry of Pottawattamie county, 
Towa, in which county the said premises were situate. 

V. About the time of the original entry of said lot four (4) by 
said Edmund Jeffries along and against the whole length of the 
north line thereof new land was formed and from that time con- 
tinued to form until 1870, so that in that year, at a distance of twenty 
chains and more from the original meander line above described 
and within the lines on the east and west of said lot, running north 
and south, a tract of forty acres and more had been formed by ac- 
cretion tosaid lot, and ever since had been and now isa part thereof. 
The said lands were so formed by natural causes and imperceptible 
degrees—that is to say, by the operation of the current and waters 
of said river washing and depositing against and upon the north 
line of said lot, earth, sand, and other material, and the waters and 
current of said river receded therefrom, so that the new land formed 
as aforesaid became high and dry and above usual high-water mark 

and made for itself its main course far north of the original 
o- meander line,and the said process, begun in 1853, continued 

to 1870, went on so slowly that it could not be observed in its 
progress, but at intervals of not less than three or more months it 
could be discerned by the eye that additions greater or less had been 
made to the shore. 

In 1877 the said river, at a point more than a mile south of the 
north line of said lot, suddenly cut through its bank and made for 
itself a course through the same, leaving al! of said section twenty- 
one (21) north of its bank. Hereto annexed is a plat, marked “ Ex- 
hibit B,” upon which is delineated the said river before and also 
after the said sudden change thereof. 

VI. The said river is and always has been navigable for steamers 
of large tonnage. The United States had nevereclaimed any interest in 
the land so as aforesaid formed by accretion to said lot four (4), and 
your orator submits that by the said several mesne conveyances 
whereby the title to said lot four (4) has come to it as hereinbefore 
stated it has become seized in fee not only of the lands included 
within its boundaries at the time of the aforesaid survey thereof, but 
also of the land formed as aforesaid by accretion thereto, so that its 
east and west boundaries are formed by the protraction of the east 
and west lines north toleft bank of said river, as the same was when, 
in 1876, it suddenly changed its course, and its north boundary is 
the said left bank at that time. 

Vil. When your orator became seized of said lands it entered into 
the same and made large and valuable improvements thereon and 
has projected the enterprise of redeeming said lands and others ad- 
Joining the same and improving the same so that they will be avail- 
able for railroad and manufacturing purposes and of building rail- 
road tracks, station-houses, depots, warehouses, and manufacturing 
establishments, and selling parcels trereof to others for such pur- 
poses, and has expended large sums, exceeding $20,000, and has In 

hand $100,000 which it purposes to expend in grading and in 
6 building roads, bridges. 
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VIII. In the summer of 1888 one Cal. P. Counzeman and 
others, without any authority of law, entered upon the lands so as 
aforesaid formed by accretion and for a time occupied the same, but 
afterwards abandoned them, and recently the said Counzeman has 
made to the defendant a deed of quitclaim purporting to convey a 
certain parcel of said land so as aforesaid formed by accretion to 
said lot four (4). The south line of said landsso conveyed to said de- | 
fendant is about two hundred feet north of the original meander 
line of said lot as the same was run, marked, and platted by the 
United States surveyors, as hereinbefore stated, and purports to con- 
vey about twenty (20) acres. Your orator is not informed of the par- 
ticular description of the premises intended to be conveyed as afore- 
said and cannot set forth the same with more precision, but he says 
that the said premises are within the above-recited boundaries of the 
lands formed by accretion to said lot four (4). 5 

When the said Counzeman entered upon said lands and when he 
made thesaid deed to said defendant each of them well knew of your 
orator’s plan and purposes in respect thereof and that they had no 
right to enter into the said lands, and the said defendant threatens 
to, and unless restrained by the order and injunction of your honors 
he will, enter said Jands and dispossess your orator and seriously in- 
terfere with its plans and purposes as aforesaid. | 

The said defendant is insolvent and unable to answer to your 
orator for the loss, injury, and damage to which he will subject 
it by entering into and dispossessing your orator of the said prem- 
ises. 

And your orator well hoped that the said defendant would desist | 
from the acts threatened by him as aforesaid, as in equity and good 

conscience he ought to have done. 
7 All which actions and doings are contrary to equity and 
good conscience and tend to the manifest wrong, injury, and 
oppression of your orator in the premises. 

In tender consideration whereof and furasmuch as your orator 
is without adequate remedy at and by the strict rules of the com- 
mon law and can only have relief in a court of equity where matters 
wf this and the like nature are properly cognizable and _ reliev- 
able— 

To the end, therefore, that the said defendant may, if he can, 
show why your orator should not have the relief herein prayed and 
may answer this your orator’s bill according to the course and 
practice of the court, but not under oath, his answer under oath 
being hereby expressly waived, and that he be, by the order and 
injunction of your honors, enjoined and restrained from entering 
into, taking possession of, or in any manner intermeddling with the 
premises pretended to have been conveyed to him by the said 
Counzeman or any part thereof, and that it be declared by the de- 
cree of your honors that the lands formed in manner aforesaid 
against the said lot four (4), including those conveyed to said de- 
fendant as aforesaid, became and were a part of said lot and in- 
cluded within such its description and the title thereto has become 
aud is Vosied in your orater, and that it be decreed that the deeds 
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made to said defendant be delivered up to be canceled, and that he 
be perpetually enjoined from asserting the same or any part, right, 
title, or interest thereunder against your orator, and that your orator 
have its costs of this suit and all such other and further relief as 
the circumstances of this case require and is agreeable to equity and 
good conscience— 
May it please your honors to grant unto your orator not only the 
writ of injunction issuing out of and under the seal of this 
§ honorable court, directed to the said defendant, Thomas 
Jefferis, enjoining and restraining him as hereinbefore prayed, 
but also the usual writ of subpoena, issuing in like manner and di- 
rected to the said defendant, commanding him that ata day therein 
to be inserted he be and appear in this honorable court, then and 
there to answer this your orator’s bill and stand to, perform, and 
abide such order and decree in the premises as to your honors shall 
seem meet and equitable. 
And your orator will ever pray, &c. 
C. J. GREENE, 


Solicitor for Complainant. 


J. M. WOOLWORTH, et 
Of Counsel. 


Attached to said bill are Exhibits “A” and “B” as follows: 
(Here follow diagrams marked pp. 9 & 10.) 


1] Upon the back of said bill appear endorsements in words 
and figures following, to wit: No. 347, M. United States cir- 

cuit court, district of Nebr. East Omaha Land Co. vs. Thomas 

Jeffries. Bill. Filed Feb. 9, 1889. Elmer D. Frank, clerk. 


Thereupon afterwards, to wit, on the 20th day of February, 1889, 
demurrer to bill was filed in said case; which said demurrer is in 
words and figures following, to wit: 


In the United States Cireuit Court, District of Nebraska. 


The Demurrer of Thomas Jefferis, Defendant, to the Bill of Complaint 
of The kast Omaha Land Company, Plaintiff. 

This defendant, by protestation not confessing or acknowledgin g 
all or any of the matters and things in said’ plaintiff’s bill to. be 
true in such manner and form as the same are therein set forth or 
alleged, doth demur thereto and for cause of demurrer shows that 
the said plaintiff has not in and by its said bill made or stated such 
a case as doth or ought to entitle it to any such discovery or relief 
as is hereby sought or prayed for from or against this defendant. 
Wherefore this defendant demands the judgment of this honorable 
court whether he shall be compelled to make any further or other 
answer to the said bill or any of the matters and things therein 
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contained, and prays to be hence dismissed with his reasonable costs 
1n this behalf sustained. 
FINLEY BURKE, 
Solicitor for Defendant. 

DisTRICT OF NEBRASKA, 88: 

Finley Burke, being duly sworn, says that the above demurrer is 
not interposed for delay; that this deponent is the solicitor for de- 
murrant in the said demur. 


FINLEY BURKE. 


Subscribed and sworn to before me this — day of February, 
1889. 
12 On the back of said demurrer appear endorsements in 


words and figures following, to wit: No. 347,M. U.S. cireuit 
court, district of Nebraska. East Omaha Land Company vs. Thomas 
Jefferis. Demurrer to bill. Filed Feb. 20,1889. Elmer D. Frank, 
clerk. 


Thereupon, afterwards, to wit, on the Ist day of March, 1889, 
opinion was filed in said ease; which said opinion is in words and 
figures following, to wit: 

In the Circuit Court of the United States for the District of Nebraska. 


East OMAHA LAND COMPANY ) 


\ 


vs. > 
THOMAS JEFFRIES. ' j 
Opinion. 


BREWER, C. JL: 
This is a bill filed by the complainant to quiet its title to a tract 
of about twenty acres, which lies in what was at one time the bed 
of the Missouri river. Complainant claims that the premises in 
question were formed by accretions against land, title to which he 
derives through several mesne conveyances from the person who 
originally entered the same, and that by accretion the new land be- 
came a part of that which was bought of the Government. The 
facts alleged are that in 1851 the United States, in surveying town- 
ship 75 north, range 44 west, in Iowa, found section 21 to be frac- 
tional and subdivided it so as to produce lot four, containing 57.44 
acres. Field-notes and plats were duly made, returned, and ap- 
proved in the General Land Office. They show the meander line 
vf lot four, its course and distances, the north boundary of the lot 
being the Missouri river, along whose banks this meander line was 
run. 
In 1853 one Edward Jeffries entered this lot and in ’do a patent 
was issued to him. The complainant claims title by mesne 
15 conveyances from Jeffries, the last deed, the deed to com- 
plainant, being dated March 26, 1888. The meander line 
was the same or nearly the same when Jeffries entered the land as 
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when the survey was made, but about the time of the 
began to be formed along the bank by natural causes : 
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dry all the region through which it had flowed from 55 
: The case is before the court upon demurrer to the 
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veyance describing the lands to which the accretion has been made, 
and in this proposition I think he iscorrect. In the case of Granger 
vs. Schwartz, 1 Wool., 88, Mr. Justice Miller, of this circuit, charging 
the jury, held that a patent for a fractional lot carried the ground to 
the river bank as it was at the time the survey was made, but that if 

between the time of the survey and the time of the entry a 
15 body of land had been formed by accretion it remained the 

property of the Government and did not pass by the entry 
and patent. The same doctririe seems to have been recognized by 
the supreme court of this State in Lammers vs. Nisson, 4 Neb., 245 ; 
Bissell vs. Fletcher, 28 N. W. Rep., 303. But for this court the ques- 
tion seems to be put at rest by the decision of the Supreme Court of 
the United States in the ease of Janes vs. Johnson, 18 Howard, 150, 
which involved a question as to lands in the city of Chicago border- 
ing on the lake. I quote this from the opinion: 

‘“ Now, one answer to this assumption is that a grantee can acquire 
by his deed only the lands described in it by metes and bounds and 
with sufficient certainty to enable a person of reasonable skill to 
locate it, and cannot acquire lands outside of the description by way 
of appurtenance or accession.” 

Lord Coke says: “A thing corporeal cannot properly be appurte- 
nant to a thing corporeal nor a thing incorporeal to a thing incor- 
poreal.” Coke Litt., 121, B. 

And this court, in Harris e¢ al. v. Elliott, 10 Pet.,54, after approv- 
ing of the maxim of Coke, observed that according to this rule land 
cannot be appurtenant to land. In the case of Jackson vs. Hatha- 
way, 15 Jolins. R., 454, the court say: A mere easement may, with- 
out express words, pass as an incident to the principal object of the 
grant, but it would be absurd to allow the fee of one piece of land 
not mentioned in the deed to pass as appurtenant to another distinct 
parcel which is expressly granted by precise and definite bound- 
aries.” See also 7 Mass., 6. 

And again— 

“Any alluvial accretions since the deed belong to the plaintiff as 
owner of the adjoining land and past accretions belong to the then 
owner, and whoever sets up a title to them must show a deed of the 

same as in the case of any other description of land.” 
16 The case of Robert M. Lamb vs. Thomas C. Rickets, 11 

Ohio, 811, exemplifies the principle for which we are contend- 
ing. The defendant has agreed to convey a piece of land called the 
Hamlin lot, containing forty-two acres, more or less, and also two 
other small lots of ten acres, with a proviso if the Hamlin lot and 
the two others contained more than fiftv-two acres the excess was 
reserved. The defendant conveyed the Hamlin lot and refused to 
convey the other two. A bill was filed to compel a conveyance. 

The Hamlin lot was bounded by one of its lines on the bank of 
the Tuscarawas river, and had been originally conveyed to the de- 
fendant and by him to the plaintiff as containing forty-two acres, 
more or less. 

The defence set up to the bill was that before the defendant con- 
veyed the lot to the plaintiff large accessions had been made from 
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the river to the lot, and that these alluvial formations made up the 
quantity of fifty-two acres. 

The plaintiff claimed that the quantity should be determined ac- 
cording to the old boundary of the lot upon the bank of the river, 
which would be some forty-two acres. But the court held that the 
question was not as the bank of the river was twenty-five or thirty 
years ago, but as it was when the Hamlin tract was conveyed to 
the plaintiff, and estimated the quantity of Jand conveyed accord- 
ingly. 

As I read this opinion of the supreme court it asserts this doctrine, 
that while alluvial accretions belong to the owner of the adjoining 
Jand, they do not pass by the conveyance of that land; in other 
words, if the owner of lot four in the case at bar became through 
accretions the owner of 40 acres adjacent, his conveyance of lot four 
carried the lot as it stood and not the forty acres of which he had 

become the owner by the matter of accretions. 
17 If he intended to convey this additional tract, by apt lan- 

guage he should describe it. His conveyance is limited to 
that which he described, although it may be true that the boundaries 
of lot four are not the meander line as-run by the surveyors, but 
the bank of the river as it stood when the surveys were made. If 
he wished to convey that which had formed since and which had 
become his through accretions he should by apt words describe this 
added land which he purposed to convey. Not having conveyed 
these accretions, they remain his. ‘he complainant’s title is limited 
to lot four; that lot was bounded by the river line at the time of 
the survey and the entry. The Jand outside of that it has never 
purchased ; that is the land in controversy. To it the complainant 
has no title, and the demurrer must be sustained. 


Upon the back of said opinion appear endorsements in words and 
figures following, to wit: 

No. 347, M. U.S.circuit court, distriet of Nebraska. EastOmaha 
Land Co. vs. Thomas Jeffries. Opinion. Filed Mar.1,1889. Elmer 
D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 12th day of November, 1889, 


stipulation was filed in said case; which said stipulation is in words 
and figures following, to wit: 


Stipulation. 
In the United States Circuit Court, District of Nebraska. 
THE East OMAHA LAND Company, Plaintiff, ) 
Us. 
THOMAS JEFFERIS. f 


It is hereby stipulated by and between the parties to the above- 


entitled cause that the application for a rehearing may be 
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18 submitted on the bill, demurrer, and argument, either printed 
or oral, as either party may see fit. 
WOOLWORTH & GREENE, 
Solicitors for Plaintiff. 
FINLEY BURKE, 
Solicitor for Defendant. 
Upon the back of said stipulation appear endorsements in words 
and figures following, to wit: No. 347, M. U.S. C. C., dist. of Nebr. 
East Omaha Land Co. vs. Thomas Jefferis. Stipulation. [Filed Noy. 
12, 1889. Elmer D. Frank, clerk. From the office of Finley 
Burke, counselor, &e. ae 
Thereupon afterwards, to wit, at the November term of said 
court,on the 12th day of November, 1889, the following proceedings 


were had and done in said cause, as appears of record on folio a, 


Journal N of said court, to wit: 


East OMAHA LAND COMPANY 
Us. Cause Submitted. 347, M. 


THoMAs JEFFERIS. 

This cause coming on for hearing on the petition of the com- 
plainant for a rehearing herein was argued and submitted to the 
court by solicitors for the respective parties, whereupon the court 
takes the same under consideration. 

Thereupon afterwards, to wit, on the 13th day of December, 1889, 
opinion was filed in said cause which said opinion is in words and 
figures following, to wit: 

Opinion. 


In the Circuit Court of the United States for the District of Ne- 
braska. ° 


East OMAHA LAND CoMPAnyY | 
OS 
THOMAS JEFFERIS. ( 


19 BREWER, C. J.: 

This case was submitted to me last winter on demurrer to 
the bill. On examination of the question 1t seemed to me that the de- 
murrer was well taken, and [ accordingly prepared an opinion sus- 
taining it. An application for a rehearing was filed and the case is 
before me now on such application. For the facts of the case I refer 
to the former opinion. 

The first question is whether the doctrine of accretion applies. 
In my former opinion I assumed that it did, but that assumption is 
strongly challe aged by counsel for defendant. 

While the allegation in the bill is of an imperceptible increase, 
one of the char cteris tics and tests of accretion, yet counsel urge 
that I am bound to take judicial notice of the character of the Mis- 
souri river and the soil through which it flows and of ther rapid 


cad 
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changes in the banks which are constantly going on, and also 
that the extent of the total increase as disclosed by the bill is so 
great as to forbid the idea of that neccessary Imperce ibis increase, 

I cannot assent to this. While itis true the increase is great, many 
acres having been added, yet the time during which his i Increase 
was made was nearly twenty years, and obviously during that time 
an increase might be going on, imperceptible from day to day and 
from week to week, which, during the lapse of these many years, 
would result in the addition of all the land asalleged. Hence, not- 
withstanding what is known of the character of the river and the 
soil through which it flows, no conclusions flowing therefrom can 
overthrow the plain averments of the bill. 

Passing now to the question which I ruled in favor of the de- 
fendant, | am constrained to believe that I erred therein. 

It was held that a deed to lot four conveyed lot four only 

20 as it existed at the time of the survey, and that all accretions 

remained the property of the prior owner unless expressly 

named inthe deed. The ruling was based principally upon the 

case of Jones vs. Johnson, 18 How., 150, and singularly it is that case 

which after reargument and re-examinatjon leads me to change ny 
Opinion. 

Section 23896 of the Revised Statutes provides how the boundaries 
and contents of the several sections, halfsections, and quarter sections 
of the public lands may be ascertained. 

© SECTION 2396. The boundariesand contents of the several sections, 
half sections and quarter sections of the public lands shall be ascer- 
tained in conformity with the following principles: 

First. All corners marked in the surveys returned by the sur- 
veyor general shall ve established as the proper corners of sections 
or subdivisions of sections which they were intended to designate, 
and the corners of half and quarter sections, not marked on the sur- 
veys, shall be placed as nearly as possible equidistant from two 
corners which stand on the same line. 

Second. The boundary linesactually run and marked inthesurveys 
returned by the surve yor ge neral shall be established as the proper 
bound: ary lines of the sections or subdivisions for which they were 
intended, and the length of such lines as returned shall be he Id and 
considered as the true length thereof, and the boundary lines which 
have not been actually run and marked shall be ascertained by 
running straight lines from the established corners to the opposite 
corresponding corners, but in those portions of the fractional town- 
ships where no such corresponding corners have been or can be 
fixed the boundary lines shall be ascertained by running from the 
established corners due north and south or east and west lines, as 
the case may be, to the water-course, Indian boundary line, or other 

external boundary of such fractional oe 
21 Third. Each section or subdivision of seetion the contents 
whereof have been returned by the surveyor general sha! ll be 
held and considered as containing the exact quantity expressed in 
such return, and the half sections and quarter sections the contents 
whereof shall not have been thus returned shall be held and con- 
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sidered as containing the one-half or the one-fourth part, respect- 
ively, of the returned contents of the section of which they may 
make a part.’ 
Obviously, then, in surveying land bordering upon a river the 
opposite cor ners of the quarter sections are fixed and the side lines 
are extended from these corners parallel with each other until they 
meet the water-course, and that water-course and not any line that 
isrun along it becomes the boundary. This was settled by the 
case of The Railway Company vs. Schurmeir, 7 Wallace, 272. ; 
Now, in the case in 18 How., supra, the court held that land out- 2 
side of fixed lines, boundaries ofa tract, could not be appurtenant 
to it, quoting Lord Coke tothe effect that a thing corporeal cannot 
properly be appurtenant to a thing corporeal. 
The lots in that case, as shown by the plat, were bounded on the 
north by North Water street and were included within lines dropped 
from fixed corners on that street at right angles with the same and 
extended until they intersected the lake shore. Now, it was with 
reference to accretions formed at these side lines that the court used 
the language referred to. The side lines being definite and fixed, 
run at right angles to North Water street, were and continued to be | 
the boundaries of the lots named, no matter what aceretions formed 
outside those lines; and in further illustration of this was the 
language used which I quoted in the former opinion. But while 
this was laid down as the rule for accretions formed outside of the 


fixed side lines, a different rule wes stated in reference to land ) 
formed by we tions at the end of the lot where the water front | 

was the boundary. It affirmed that where the water line | 
22 was the boundary it remained the boundary no matter where 


that line might be. Thus this language is used: 

‘Now, in order to determine what land was conveyed to the plain- | 
tiff by his deed of 22nd October, 1885, all that was necessary was to 
locate the lot upon the ground in ¢ onfor mity to the description at that 
date. The calls in the deed havi ing reference to the plat furnished the 
necessary data for the location. There was the fixed line north on 
the ground, the lake, a natural object, south, and the lot enclosed 
between two lines extending at right angles from the corners on 
Water street to the lake. 

If the call for the southern boundary, instead of being a lake, 
which is a shifting line, had been a permanent object, such as a 
street or wall, there could not be two opinions as to the location; 
and yet the water line, oe it may gradually and imperceptibly > 
change, Is Just as Gxed boundary in the eve of the law as the 
former. 1 speak not now of sudden and considerable changes, which 
are governed by different principles.” 

And again: 

“ But the true answer to the position assumed and which gov- 
erned the trial below is that the water boundary on the lake is to 
be deemed the true southern boundary of the lot at the date of the 
conveyance, as much so as North Water street was its northern 
boundary; and the plaintiff is carried by his deed to it, not because 
of the alluvial deposit, if any, between the water line atthe time of 
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the survey and plat and the line at the date of the deed having 
passed as appurtenant to the lot, but because one of the calls given 
in the deed requires that the side lines should be thus extended.” 
In other words, the Supreme Court seems to have laid down this 
proposition, that where a water line is the boundary of a named 
lot that line remains the boundary no matter how it shifts, 
20 and a deed describing the lot by number or name conveys the 
land up to that shifting line exactly as it does up to the fixed 
side line. 
Supporting this doctrine are the cases of— 
Lamb vs. Ricketts, 11 Ohio, 311. 
Giraud’s Lessee vs. Hughes, 1 Gill & Johnson, 249. 
Kraut vs. Crawford, 18 Lowa, 549. 
Grover vs. Shields, 32 Barbour, 374. 


And, independent of authority, any other rule would be attended 
with great, if not insurmountable, practical difficulties. 

Supposing a chain of title to this very lot—lot four—in which dur- 
ing a succession of years there appears every two or three weeks a 
conveyance; the boundary on the rivér is gradually extending, 
but extending so slowly that during the time of possessions of any 
grantor the increase would be imperceptible. 

How, then, can the portion thus reserved be distinguished from 
the portion conveyed? It is true that between the time of possession 
of the patentee and the last grantee the change becomes evident, 
but is there any reason why all this increase should belong to the 
patenteeand not be distributed among the various holdersin the chain 
of title? And howean it be distributed? This practical difficulty in 
the application of the ruie announced in the former opinion has 
led to a careful re-examination of the question in the light of the 
authorities, and especially of the case in 18 Howard, and I am 
compelled to hold that there was error in the former opinion. The 
true rule is that so long as the doctrine of accretion applies the 
water line, if named as the boundary, continues the boundary no 
matter how much it may shift, and the deed of the lot carries all to 
such line. 

The petition for a rehearing must be sustained and the demurrer 
to the bill will be overruled. 


Upon the back of said opinion appear endorsements in 
24 words and figures following, to wit: No. 347, M. U.S. cir- 

cuit court, district of Nebraska. East Omaha Land Co. vs. 
Thomas Jeffries. Opinion. Filed Dee. 18,1889. Elmer D. Frank, 
clerk. 


Thereupon, afterwards, at the November term of said court, on 
the 13th day of November, 18589, the following proceedings were had 
and done in said cause, as appears on Journal N of said court, to 
wit: 


14 THOMAS JEFFERIES VS. THE EAST OMAHA LAND COMPANY. 


Tue East OMAHA LAND COMPANY 
QAP 
vs. 347, M. 


THOMAS J EFFERIS. 


Letom 


Decree. 


This cause came on to be heard upon the plaintiff’s petition for a 
rehearing of the demurrer to the bill, and was argued by Mr. Wool- 
worth and Mr. Greene, in support of the said petition and against 
said demurrer, and by Mr. Burke, in opposition to the said petition 
and in support of the said demurrer; and thereupon it is ordered 
that the said petition for rehearing be, and the same is hereby, sus- 
tained and the said demurrer be, and the same Is hereby, overruled. 


And thereupon it is ordered, adjudged, and decreed that the said 
defendant, his agents, attorneys, solicitors, and counsellors, be, and 
they are hereby, perpetually restrained and enjoined from entering 
into, taking possession of, or In any manner Intermeddling with the 
premises hereinafter described and from asserting any right or in- 
terest thereto, and that the usual writ of injunction be issued out of 
this court, directed to the said defendant, his agents, attorneys, 
solicitors, and counsellors, commanding and enjoining them as 
hereinbefore set forth. 


And it is hereby declared that the said lands were formed by 
process of accretion and imperceptible degrees against the premises 
known and described as lot four (4) of section twenty-one (21), in 

township seventy-five (75) north, of range forty-four (44) west, 
25 of the fifth (5th) principal meridian, in the State of Iowa, as 

-the same were originally surveyed and platted by the sur- 
vevors of the United States, and became by such accretion a part of 
sald lot and were included within such description, and the title 
thereto passed by such description from the original patent of the 
United States to the said plaintiff by divers mesne conveyances and 
is now vested in the said plaintiff; and it is hereby ordered, ad- 


judged, and decreed that the deed made to said defendant by Cal. P. 


Counzeman, purporting to convey the premises hereinafter deseribed, 
be by the said defendant delivered up to said plaintiff to be can- 
celled, and that the plaintiff have its costs of this bill, to be taxed. 


The premises hereinafter referred to are known and described as 
follows: 


Beginning ata point fifteen hundred and twenty (1,520) feet north 
of the southwest corner of lot four (4), in section twenty-one (21), 
township seventy-five (75) north, range forty-four (44) west, of the 
fifth (5) principal meridian, ranning thence north six hundred and 
sixty (660) feet; thence east thirteen hundred and twenty (1,320) 
feet to the extension due north of the east boundary line of said lot 
four (4), as originally surveyed and platted by the United States : 
thence south on said line six hundred and sixty (660) feet ; thence 
west to the place of beginning, containing twenty (20) acres. 
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Thereupon the defendant prays an appeal to the pie, Court, 


which is allowed, and his bond for costs is fixed at $250.00. 
(S’g’d) DAVID J. BR EWER, 
Circuit Judge 


We do not object to the form of the above decree. 


J. M. WOOLWORTH, 
| Of Counsel for PUG. 
FINLEY BURKE, 


ed For Defendant. 


26 Know all men by these presents that we, Thomas Jefferies 

and Finley Burke, are held and firmly bound unto the East 
Omaha Land Company in the full sum of two hundred and _ fifty 
($250) dollars; to the payment whereof, well and truly to be made, 
we bind ourselv es, our heirs, executors, administrators, and assigns, 
jointly aud sever: ally, firmly by these presents. 

Dated at Council Bluffs, Janu: ry 5th, 1890. 

Whereas lately, at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between The 
East Omaha Land Company, plaintiff,"and Thomas Jefferies, de- 
fendant, a decree was rendered against the said Thomas Jefferies, 
whothereupon prayed an appeal tothe Supreme Court of the United 
States, which appeal was allowed by said circuit court: Now, the 
condition of the above obligation 1s such that if the said Thomas 
Jefferies prosecute his appeal to effect and answer all costs if he fail 
to make his said appeal good, then the above obligation is void ; 
else to remain in full force and virtue. | 
EEEERIS, 
URKE, 

Ilis Solicitor. 

’ BURKE, Surety. 


J 
at 


Approved Jan. 7, 1890. 
ELMER S. DUNDY, Judge. 


This is satisfactory to me. 


J. M. WOOLWORTH. 


Upon the back of said bond appear endorsements in words and 

figures following, to wit: No.347, M. U.S. circuit court, district of 

<4 Nebraska. The East Omaha Land Company vs. Thomas Jefferis. 
Bond. Filed Jan. 7, 1890. Elmer D. Frank, clerk. 


f 27 UNITED STATES OF AMERICA, | 
District of Nebraska, Gye 

I, Elmer D. Frank, clerk of the circuit court of the United States 

for the district of Nebraska, certify that the foregoing folios, from 

one to 27, contain true and faithful transcripts of the pleadings and 

proceedings of record and on file in my office as such clerk, and the 
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whole thereof and the endorsements thereon, in the case of East 
Omaha Land Company vs. Thomas Jefferies. 
Witness my hand and the seal 
Seal United States Circuit Court, of said court, at Omaha, this 28th 
District of Nebraska. day of December, A. D. 1889. 


- 


ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C. C. U. 8S. No. 1539. Thomas 
Jefferies, appellant, vs. The East Omaha Land Company. Filed 
January 11, 1890. 
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THE EAST OMAHA LAND CO. 
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FINLEY BURKE, 
Of Counsel for 


SUPREME COURT OF THE UNITED STATES. 


- Appellant. 


SUPREME COURT OF THE UNITED STATES. 


THOMAS JEFFRIES, 
Appellant, 


TAY 


THE EAST OMAHA LAND CO. 


BRIEF FOR APPELLANT. 


~*~ ? 


This is a bill in equity to quiet title to the land in 
dispute. 

The appellant filed a general demurrer, which was 
argued to His Honor, Judge Brewer, who on the 22d day 
of February, 180, filed a written opinion sustaining said 
demurrer. 

Subsequently a re-hearing was had and upon the re- 
submission of said demurrer, it was overruled. 

Defendant standing on his demurrer, decree was ren- 
dered against hini in accordance with the prayer of the 
bill. 

tis from the ruling upon the demurrer that this ap- 
peal is prosecuted. 

The facts as disclosed by the bill are as follows: 

In 1851 the United States surveved towusiip seventy- 
five (75) north, range forty-four (44) west, in the State of 


Iowa, and in said survey formed the fractional section 


2 


twenty-one (21), which was subdivided, making lot four 
(4) containing thirty-seven and twenty-four (37.24) hun- 
dredths acres. 

Field notes and plats were duly made, and returned to 
and approved by the General Land Office. They show 
the meander line of lot four (4), its course and distances. 

On the roth of October 1853, one Edmund Jeffries 
entered this lot at the United States Land Office, and on 
the roth of June 1855, a patent was issued to him describ- 
ing the premises as lot four (4) etc., ‘‘according to the of- 
ficial plat of the survey of said land, returned to the Gen- 
eral Land Office by the surveyor general.” 

This bill alleges that at the time of the entry the 
meander line of the left bank of said river was ‘‘the same 
or nearly the same” as shown by the field notes and on the 
plat above mentioned. 

On the 14th of Julv, 1856, the said Edmund Jeffries 
conveyed said lot four (4) to Joseph Sill and Joseph I. 
Town, and by divers mesne conveyances from them the 
title to the said lands came to and becaine vested in the 
complainant on the 16th of March, 1888, so that it is now 
duly seized in fee of said lot four (4). 

About the time of the entry by Edmunid Jeffries, 
along the whole length of the north line of said lot four (4) 
new land was formed and from that time continued to 
form until 1877, so that in that year, north of the original 
meander line above described, and between the east and 
west lines of the lot extended north, a tract of more than 
forty (40) acres was formed north of said lot, and which 


complainant claims formed to said lot by accretion. 
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The Jands aforesaid were formed ‘‘by natural causes 
and imperceptible degrees.” that is to say, by the operation 
of the current and water of said river washing and deposit- 
Ing against and upon the north line of said lot, earth,sand 
and other material, and the water and current of said river 
receded therefrom, so that the new land formed as aforesaid 
becaine high and dry, and above usual high water mark; 
and the river made for itself its main course far north of 
the original meander line. The process went on soslowly 
that it could not be observed at any one moment of time, 
but at intervals of some months 1t could be discerned by 
the eve. 

In 1877 the Missouri river suddenly changed its course 


above the point referred to and cut through its bank at a 


-point further up the river, and more than a mile south of 


the north line of said lot, and made for itself a new course 


leaving all of section twenty-one (21) north of its banks 
and on the west side of the river. 

A plat is attached to the bill which fairly shows 
the situation before and also after the sudden change in the 
river. 

[It is alleged that the Missouri river is, and always has 
been navigable in fact for steamers of large tonage. 

The complainant claims to own the forty (40) acres of 
new land by virtue of the conveyances to it, ou the ground 
that they are a part of the original lot four (4) having been 
formed by aceretion within its established bound 

When it becaine siezed of lot four (4), the complain- 


ant entered into the saine and projected th 


of redeeming these and adjoining lands and improving 


them, so that they would be useful for railroad and manu- 


facturing purposes, and to this end has expended over 


twenty thousand ($20,000.co0) dollars. 

In the summer of 1888 one Counzeman and others 
entered upon said new formed land, and for a time occu- 
pied the same but afterwards abandoned it. 

It is further alleged that Counzeman has quit claimed 
part of said land to the defendant, who will enter into the 
same and dispossess the complainant and defeat its plans, 
unless restrained. It is also alleged that defendant is insol- 
vent and unable toanswer the damages which complainant 
may sustain. 

The prayer is for an injunction restraining the defend- 
ant from intermeddling with theland, and for a decree de- 
claring that the new land formed as aforesaid became a 
part of lot four (4) by accretion, and that the title thereto 
has become vested 1n the complainant by the deed convey- 
ing to the complainant said lot four (4). 

To the bill in equity alleging these facts the defend- 
ant (appellant) filed a general demurrer. 

The Circuit Court overruled the demurrer, to which 
the defendant excepted, and. defendant standing on his de- 
murrer a decree was rendered as prayed, and for that rul- 
ing and that decree thus appeal is prosecuted, and the ques- 


tions involved arise thereon. 
SPECIFICATION OF BRROR. 


The Court erred in overruling the defendant’s general 


demurrer to the complainant's bill (R. p.—-) for that the 


te 


on 


bill fails to show any title 1n complainant but on its -face 
shows that complainant has no title to the lands in contro- 
versy, and shows that said lands do not possess the charac- 
ter of accretion. 

The Court erred in rendering its decree in. favor of 
complainant (Ik. p.—); said decree being erroneous in this, 
that 1t was based on the overruling of defendant’s demur- 
rer to the bill, and said bill fails to show title in complain- 
ant; but on its face shows that compla:ant has no title to 
the property 11 controversy, and that tie lands alleged to 
be accretions have not the character of accretions. 

BRIEF. 

Defendant contends that the bill is bad .for several 
reasons : 

First; Because taking the allegations of the pleader 
together with those facts in relation to the Missouri river 
of which a court will take judicial notice, it sufficiently 
appears that the formation in question is not accretion. 

Second; Because taking the allegations most strongly 
against the pleader we have the right to assume that some 
area however narrow had formed between the time the 
survey was inade, and the time when the land was entered 
by the patentee. | 

Third; Because Edmund Jeffries, by the deed made 
by him to Sill and Town conveyed only ‘‘lot Four (4) 
etc, and also, because while the successive grantees held 
the title to said lot Four | 1), accretions were formed of 
oreater or less extent which have never been conveyed to 
complainant,—the complainant’s deed calling only for lot 


Four (4) in Section twenty-one (21) ete. 
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FIRST POINT. 

The allegations of the bill taken in conjunction with 
the known character of the Missouri river, and its’ bed, 
enable us to deny that the new forined lands are accretions. 

The appellant does not wish to be understood as as- 
suming that tae court will take judicial notice of the 
character of the particular lands in question, but does 
arene that the court will take judicial notice of the char- 
acteristics of the Missouri river. 

In the Unitvc “tates vs. Lawton et al, 5 Howard 1o- 
26, it was held that a river which 1s one of the principal 
objects 1n the geography of the country may be judicially 
noticed. 

in Peyroux vs. Howard, 7 Pet. 324, this Court took 
judicial notice of the ebb and flow of the tide at New 
Orleans. 

The facts in relation to said river are matter of com- 
moi knowledge. ‘They are shown in public documents, 
the reports of surveys and soundings made by government 
authority, and even ju the works on geography used in the 
public schools. 

They are also shown by _ reference to-histories and 
works of travel and description. 

They are within the knowledge of all persons living 
in this region. 

Waiving for the present the common and general 
knowledge of these matters, the bill itself supplies us with 


such information as 1s needed for our present purpose. 


~ 


It appears that between 1851 and 1877 the river 
moved north a distance of one mile. 

It is said that this was done so slowly as to be imper- 
ceptible at any one time. 

Then suddenly it cut through its banks at a point 
some iiles south but vet further up the river as it then 
existed and left its old bed and courses and made for itself 
a new one at this great distance. 

These allegations show that this river is one, the 
changes in whose channel are frequent, rapid and very 


great. Its course is tortuous and, it flows through a wide 


valley of soft, sandy loam. We also know that at certain 


seasons of the year it has a very rapid current and large 
volume. Its waters are turpid with mud and washings 
from the mountains. Much of the soil of the bed is of that 
character called quicksand, the particles of which glide 
easily upon each other, causing large tracts of land to fall 
Into the river, thus cutting and changing its banks. The 
current of the river 1mpinges first upon one stde and then 
upon the other, so that some times in a single season new 
land of great extent is formed. The land which is washed 
away upon one side of the river is usually carried by the 
current a great distance and then thrown up as a sand-bar 
upoi the other side. 

Some care ought to be exercised in appiying the doc- 
trine of accretion in such a region. The law on this sub- 
ject 1s borrowed from England where it was applied to 
tidal rivers. It 1s well known that the rivers of England 
in which the tide ebbs and flows are rivers in whose banks 


the changes are very slight and cover along period of time. 
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In the case of the Genessee Chief 12, Howard 443, 
this court declared that the great lakes and other naviga- 
ble waters of the country, above as well as below the flow 
of the tide, are navigable in a sense to render them amen- 
able to the admirality jurisdiction. And in 

Barney vs. Keokuk, 94, U. S., 324, it was held that 
the bed of the Mississippi River and its banks to high 
water mark belonged to the State. 

Both of these decisions proceed upon the ground that 
streams which are navigable in fact are to be deemed navi- 
gable in law for those purposes. 

This court has not yet held, however, that the doc- 
trine of accretion applies upon streams in which the tide 
does not ebb and flow. | 

It must be conceded, however, that the same reasons 
which led the court to extend the admuirality jurisdiction 
to such waters would authorize the application of the doc- 
trine of accretion to the saine streams. At the same time 
in extending this doctrine to such streams we should not 
lose siaht of the difference in the characteristics of the 
greatinterior rivers of North Aimerica. ‘The test of whether 
the doctrine of accretion should apply is whether the land 
is formed so slowly as to be imperceptible. If the new 
formation can be discerned the doctrine does ot apply. 

Iinperceptible in this sense does not mean what the 
eve cal not see at any one moment or instant of time, but 
what is not discernible when the situation at two periods 
somewhat apart are compared. 

In Rex. vs. Yarborough, 3 B. and C., 91, same case 
1 (N. 8S.) 147, 1 Dow 


—) 


affirmed in House of Lords 2. Blic 


9 
(N. S.) 176: The word ‘imperceptible’ was interpreted 
as follows by the court: ‘‘In these passages Sir Matt- 
hew Hale is speaking of the legal consequence of such ac- 
cretion, and does not explain what ought to be considered 
as accretion, insensible or imperceptible in itself, but 
considers that as being insensible of which it can not be 


said with certainty that the sea was ever there. 


‘An accretion extremely minute, so minute as to be 
imperceptible, even by known antecedents or limits at the 
ena of four or five years, may become, by a gradual in- 
crease, perceptible by such marks.or limits at the end of 
the century, or even of forty or fifty years. : ? , 
And considering the word ‘‘imperceptible’’ in this issue as 
connected with the words ‘‘slow and eradual,” we think it 
must be understood as expressive only of the manner of 
accretion, as the other words undoubtedly are, and as 
meaning imperceptible in its progress, not imperceptible 


after a long lapse of time. 


‘And taking this to be the meaning of the word ‘ im- 
perceptible’? the only remaining point is whether the 
accretion of this land might properly upon. the evidence be 
considered by the jury as imperceptible. 

‘‘No one witness has said that it could be perceived, 
either in its progress, or at the end of a week or a month. 

‘One witness, who appears to have twice measured the 
land, says: ‘‘That within the last four vears he could see 
that the sea had receded;’’ but he could not say how 
much. The same witness said that ‘it certainly had re- 


ceded since he measured it last year;’’? but he did not say 


ro 
how much. And, according to his evidence, the gain in 
twenty-six or seven years was, on the average, about five 

We think the 


ioht, from this evidence, very reasonably find the 


and a half yards a year. 
jurv m 
increase had not only been ‘‘slow and gradual,’’ but also 
3 


“amperceptible. ’ 


Now, while it is true that a case can be imagined 


where the made land had formed in such a slow and grad-: 


ual manner as to be accretion and be eoverned by the law 
thereof upon the banks of the Missouri River, yet taking 
the known character of that river in connection with the 
allegations of the bill, which show affirmatively that this 
river is one in which the changes are frequent, rapid and 
great, and that the land in question formed with a rapidity 
which, in England, would have been contrary to all ideas 
of accretion, we submit that the bill shows on its face, in 
connection with the facts of which judicial notice is taken, 
that, the doctrine of accretion does not apply to the land in 
dispute. 

Iinperceptible does not necessarily inean what the eye 
can not see at any one moment, but what is not discern- 
able when the situation at two periods not widely apart is 
compared. 

It would seem to be a great hardship to apply the 
doctrine of accretion to such changes, where what is 
formed on one side and lost on the other is transferred so 
rapidly, and where the land 1s easily identified as being 
the quarter section or the fractional lot which, last year, 
belonged to a neighbor on the opposite side of the stream. 


Exact justice would be to give each his own iand, and 
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to let him who loses by the encroachments of the river have 
back his own whenever the water yields it up. 

Can it be possible that in transplanting the law of ac- 
cretions to the banks of the interior rivers of America it 
has lost its ancient characteristics, and instead of develop- 
ing better principles which shall more effectually guard 
rights of ownrship, it has become an insatiable destroyer of 
rights ? | 

We have aright to ask that when innovations are at- 
tempted upon ancient legal principles, they shall be such 
as commend themselves to our reason and sense of right. 

This court 1s here definitely asked for the first time to 
extend the law of accretion in express terms to those great 
rivers in which the tide does not ebb and flow, but which 
are navigable in fact, and while I can not say in the face 
of the two authorities above referred to, that it is not rea- 
sonable to hold them navigable for the one purpose as well 
as for the other, yet it is necessary to proceed with caution 
in applying the law to the facts and the peculiarities of 
the river must be taken into account, or else the result will 
be a change of legal ideas without seem'ng to change the 
words of the rule. 
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The words ‘‘slow’’ and ‘‘imperceptible’’ as under- 
stood by a conservative English land owner mean quite 
different ideas from what they do to an active denizen of 
Omaha, Nebraska. 

The word ‘‘slow” as applied to changes in the banks 
of the Thames from Blackwall to its mouth may have quite 
a different meaning from that of the same word applied to 


changes in the Missouri river. 


I2 


The bill shows a change of a mile in about nineteen 
years, ‘‘imperceptible” at any one moment of time. 

The law of accretion can have no application to such 
changes. 

~SECOND POINT. 

Taking the allegations of the bill most strongly 
against the pleader we have a right to assuine that some 
area, however narrow, had formed between the original lot 
four (4) and the river after the date of the survey and _be- 
fore the time when the land was entered. 

If so, said strip belonged to the United States, and the 
accretions, if any, subsequently formed should go to the 
governinent. 

The right to alluvion depends on contiguity, and the 
accretions belong to the land immediately adjoining the 
water, however narrow it may be, or whatever may be the 
size of the parcel behind it. 

Saulet vs. Shepherd, 4 Wallace 502. If at the time 
the land was sold there was a body of waste land between 
the meander and the river, such land is not included in 
the entry, but if the bank at ordinary stages of the water 


reached the meander it 1s included. 


Granger vs. Swari, 1 Woolworth, (C. Ct.) 88, 
It was argued by complainant that this whole question is 
set at rest by the decision in Railroad Co. vs. Schurmeir,7 
Wallace, 272. 
Complainant argues that because the public land laws 
do not require a meander except to ascertain the area of 


the fractional subdivision and to define the sinuosities of 


te 


ton 
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the banks that therefore the original lot goes to the river 
as a boundary no matter how far the river has receeded. 

It may be conceded that the true boundary at the 
time of the survey is not the meander line but is the actual 
river; and yet it does not follow, if the river has receeded 
forming a large tract of land between it and the original 
lot, that a present convevance of the original lot would 
include such newly formed land. 

In the case of the Railroad Co. vs. Schurmeir last re- 
ferred to, the question under discussion did not arise, be- 
cause it was sufficient in that case to determine the boun- 
dary at the time of the survey. 

In Granger vs.Swart,tried béfore Mr. Justice Miller, 
the question did squarely arise and he instructed the jury 
as above stated. 

The most that can be said for the complainant is that 
in ascertaining lot four (4) he has a right to take beyond 
the meander, if necessary, to reach the actual river at the 
time of the meander; but it has been expressly ruled, as 
before stated, that if new land formed betweeu the date of 
the survey and that of the entry, it would not go with the 
lot. Any other construction would give the land of the 
State to the private individual without compensation. 

The answer m ivy well be made that where the mean- 
ner line does not coincide with the true bank at the time 
of the meander, or where the surveyors err in estimating 
area, the government shall lose or gain the amount of the 
error, Just as it does when a section actually overruns or 
falls short; but this does not answer the question at issue, 


which is not one of error, but rather a question of why the 
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individual should have, without compensation, the tract, 
great or small, which has formed to one of these fractional 
lots after the survey and before the entry. He does not 
get it because he has paid for it. He does not get it on 
account of any principle of public policy. He does not get 
it on account of any risk to which he has been exposed of 
losing by the encroachment of the river. No; the only 
reason complainant urges is that the courtso held in the 
Railroad Co. vs. Schurmeir, 7 Wall, 272. 

In that case the court merely held that the meander 
was not the boundary at the time of the survey, but the 
river was such boundary, all of which is perfectly consist- 


ent with the contention of defendant. 


Suppose that after the survey a large area of land had 
been thrown up by sudden action of the river, not ‘‘ slow” 
and not ‘‘imperceptible,’’ between the original lot and the 
river, and suppose this tract, lacking every feature of ac- 
cretion, were greater in area than the original lot—would 
it be held that, because, lying within the extended lines 
of the fractional lot run to the existing water course, it 
should pass by the entry and patent of the original lot ? 

The case of Granger vs. Swart is our authority for 
contending that it would not. 

Again, suppose several fractional lots occur with faces 
resting on a regular curve in the river, as it ran at the 
time of the survey, and the river has regularly receded, 
preserving the curve—how commendable will then be 
complainant’s plan of extending the side lines to the exist- 
ing river? It is evident that they would intersect, and we 


must then go into an equitable apportionment, as is done in 
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dividing alluvion between various adjacent riparian owners. 
The meander, as actually made by 1eferences to meander 
posts and describing courses and distances, is, in most 
cases, the only practicable euide in fixing the water course 
at the time of the survey. It is simply not conclusive be- 


cause uot established by the law as a boundary. 
THIRD POINT. 


Conceding that the entry of Edmund Jeffries passed 
from the government to Edmund Jeffries all the land to 
the river, still the bill fails to show that the deed of 
Jeffries to Sill aud Town by apt words deseribed the land 
which may have formed between the date of his entry and 
the date of the deed. 

The bill does state that by several mesne conveyances 
the camplainant acquired the title to lot four (4) in the 
year 1886. 

The bill also states that between 1853 and 1877 some 
forty (40) acres of land were formed between the lot line 
and the river line of 1877 but it fails to state that any ot 
the chain of deeds under and through which complainant 
claims title, contained descriptive words covering and in- 
cluding any part of these forty (40) acres of added land. 

The question is: What passed by the successive deeds 
of lot four (4) under which complainant claims? 

If the land in question 1s to be regarded as accretion 
does it pass by a deed describing only the land to which 
such accretion has been made? 

In the case of Granger vs. Swart, 1 Wool, (C. Ct. ) 


88, Mr. Justice Miller charging the jury held that a 
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patent for a fractional lot carried the ground to the rive1 
bank as it was at the time of the survey, but that if be- 
tween the time of the survey and the time of the entry a 
body of land had been formed by accretion, it remained 
the property of the government and did not pass by the 


entry and patent. 


The same doctrine has been recognized by the Su- 


preme Court of Nebraska in 
Lammers vs. Nisson, 4 Neb. 245. 
Bissell vs. Fletcher, 28 N. W. Rep. 303. 


But the case which is at the same time the strongest 
authority for this position and also complainant’s strong- 


est reliance against it, 1s, 
Jones vs. Johnston, 18 How. 150. 


That case holds that a grantee can acquire by his deed 
only the lands described in it by metes and bounds, and 
can not acquire lands outside of the description by way 
of appurtenance. , 


It also holds that any alluvial accretions since the deed 
belong to plaintiff, as owner of the adjoining land, and 


past accretions belong to the then owner, and whoever 
sets up a title to them must show a deed of the same as in 


the case of any other description of land. 


The reasonableness of this view is shown in several 
ways. The tracts or parcels of lands have been acquired 
in different methods, from different sources, forming inde- 


pendent estates. 


t7 
One was derived by grant or purchase, the other bv 
accretion. ‘The area, boundaries, and other facts concern- 
ing the first were fixed and definite before the title to the 


second began. 


The writers on the law of real propetty, as for in- 
stance Washburn, treat title by accretion in an indepen- 
dent chapter under the heading of ‘*Title other than by 


grant.’ 


Here then we have two separate estates, each with its 
own origin, title and source, each capable of identification, 
the one the original tract derived by purchase, the other 
acquired by accretion and both belongsng to the same 
person. | 

That the owner inay convey either one without the 
other cannot be questioned. 

That he could convey the accretion alone, sinply de- 
scribing it by metes and bounds, there can be no question, | 
and the grantor would retain the title to the original lot 
without expressly reserving it. 

Is the converse true? 


If the owner deeds ‘‘Lot four (4)? does the accretion, 
which we will call ‘Tract A,” pass with it? Ifsoit must 
be because it is an incident or appurtenant, but it is not. 

Things corporeal can not be appurtenant to things 


corporeal, and land can not be appurtenant to land. 


Counsel for complainant will say, however, that Jones 
vs. Johnston holds that you must go to the river for a 


boundary and that this takes you over the accretion and 


1S 


includes it, and that Lamb vs. Ricketts, 11, Ohio, 311, 


holds that the accretions are part of the lot. 


In each of these two cases the lot was treated as hav- 
ing a name, by which it was known and called. In the 
latter case it was the ‘‘Haimlin lot’? and the agreement set 
forth in the opinion shows that the parties had bargained 
with respect to it on the supposition that 1t might contain 


more acres than were in the original lot. 


In the first of the two cases the name, 1t is true, was 
“Tot 34,’ lying in Kinzie’s Addition, and known as Water 
Lot No. 34, as will more fully appear, reference being had 
to said plat as recorded, &c, but here you will observe it 
was the ground sxvown as Water Lot 34. It is also nec- 
essary to bear in mind that the then grantee of lot 34 in 
that case was denied any part of the accretion; so that 
looking to the action of the court the case is an authority 
for defendant, and especially as the court distinctly lays 
it down that ‘‘any past accretions belong to the then owner, 
and whoever sets up title must show a deed of the same 
as in the case of other descriptions.’’ But counsel for com- 


plainant will argue this accretion is pari of Lot four (4). 


Here comes a more difficult phase of the question, yet 
it is plain that in area the accretion may far exceed the 
original lot, that the title comes ina wholly different way, 
that it is a separate estate as it were, that it 1s susceptible 
of separate identification, and we may add that by reason 
of the river making a wide bend or curve the accretion 
soing to the owner of the lot may be so broad in its front- 


age that it can not be confined by the extended side lines. 
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It is not part of lot four (4), but belongs to the owner of lot 
(4) at the time it formed. Counsel will urge, however, 
that it becomes part of lot four (4) because of the 1mpossi. 


bility of discerning the formation. 


Coenizance is constantly being taken of things not 
visible to the eye, and even as exact a science as mathia- 
tics shuts its eyes while it supposes a circle to be a polygon 
of an infinite nuinber of sides in order to find a rule for de- 
terinining the area of.the circle, and vet mathamatical 
truths are the only truths which are susceptible of demon- 
stration. It is not unreasonable to say as soon as suf- 
ficient accretion has formed to be visiblé that such acere- 
tion 1s an independent estate and that a deed of the origi- 
nal lot does not pass title to it. It isa great step in favor 
of defendant’s position to establish that it does not pass as 
an incident or appurtenant. It is buta step further to say 
that it does not pass as part of the thing itself, because if 
it is a part of it there is no sense 1n a discussion of whether 


it is appurtenant to it. 


Counsel however argued below from the confusion 
which they imagined inight arise from holding that the 
accretion does not pass, and this seemed to have weiglit 
with the circuit judge. Ifthere is any reason for such 
alarm it will exist anyhow as toall the accretion lying out 
side of the extended sidelines (and I have shown there 
may easily be accretion out side the sidelines). But the 
complete aliswer is that if defendant’s position 1s correct 
then there can be no confusion, such as is mentioned, be- 


cause the accretion ‘ormed when Edmund Jeffries owned 
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lot four (4) and he never having parted with the accretion 
still owns it with all new accretions formed thereto. If 
he had conveyed the accretions when he conveyed the lot 
the grantee would have acquired the future accretions 
formed while he in turn owned contiguous to the river. If 
he in turn conveyed the accretions the record would show 
his deed and would show that he sold tothe river. If he 
conveyed only the lot no complication could arise because 
he would thereby retain the accretion with the right toany 


future formations. 


Having shown upon authority that the position of 
appellant is correct, and having attempted to show that it 
is supported by reason, it only remains to call attention to 
the fact that by no apt words whatever has the land in 


controversy been conveyed to the complainant. 


The bill of complainant, failing to show that it has 
any title to the premises, it is no concern of complainant 
what defendant had done, or is about to do, with respect 


to the land, and the demurrer should, therefore, have 


been sustained. 


FINLEY BURKE, 
Of Coundll for Appellant. 
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BRIEF FOR APPELLEE. 


This is an appeal against a decree of the Circuit Court 


for Nebraska. It was a general demurrer toa bill in eqnity. 
The case stated in the bill is this: 


In 1851, the public survey was made of township 75, 
north of range 44, west of the fifth principal meridian in 
Iowa, and proper lines run and marked in the field, field 
notes and plats of which were duly returned to, and ap- 
proved in the General Land Office. ‘The survey made 
section 21 fractional, it lying on the Missouri river, and 
lot 4 was a subdivision, containing 37.24 acres. ‘The 
meander line shown on the plat and the notes corresponded 
with the river bank. 

On the roth of October, 1853, Edmund Jeffries entered 
this lot,and on the roth of June, 1855, the patent was issued 
to him Gdescribing the premises as lot 4, etc., with the usual 
addition, ‘‘according to the official plat of the survey of 
said land, returned to the General Land Office by the Sur- 


veyor General,’’ At the time of the entry, the river bank 


was ‘‘the same, or nearly the same,’’ as shown on the plat 
and by the field notes, On the 14th of July, 1856, Ed- 
mund Jeffries sold and conveyed the land, describing it 
simply as ‘‘lot 4, in section 21, in Township 75, north, 
range 44 west of the fifth principal meridian.” This deed 
ran to Joseph Still and Joseph I. Town. 

On the 21st of September, 1857, Town conveyed with 
warranty to Thomas McCoid. 

On the 16th of October, following; McCoid quit- 
claimed to Coleman. 

On the 25th of May, 1858, Coleman conveyed with 
warranty to Mrs. Town. 


On the 27th of April, 1859, Town and his wife con- 
veyed with warranty to William S. Boin, jr. 

On the 3oth of May, 1861, Boin quit-claimed to Ed- 
ward McBride. 

On the 30th of September, following, McBride quit- 


claimed to Schoville. 


Schoville having died on the 14th of August, 1878, 


on the 22nd of March, 1888, his widow and heirs quit- 
claimed to appellee. 

On the oth of March, of the same year, Still quit- 
claimed to Tower, who on the 28th of March conveyed to 
the appellee. 

About the time of the entry by Edmund Jeffries, along 
the whole length of the north line of the lot, land was 
formed and thereafter continued to form until 1877; so that 
in that year, north of the original meander line and_ be- 


tween the east and west lines of the lot extended north, a 
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tract of more than forty acres, was formed by accretion to 
said lot. ‘This new land was so formed by natural causes; 
that is to sav, by the operation of the current and waters of 
the river, washing and depositing against and upon the 
north line of the lot, earth, sand, and other material; and 
the waters of the river receded therefrom, so that the new 
land became high and dry above the usual high water 
mark; and this process went on so slowly that it could not 
be observed at any moment of time, but at intervals of 
some three, four or six months it could be discerned by 
the eye. In 1877 theMissour1 suddenly changed its course 
above the puint referred to, and cut for itself a way east of 
the tract, so as to throw the premises west of the river. 
The appellee claims to own the forty acres of new 
land, by virtue of the conveyances to it, on the ground 
that they are a part of the lot 4, having been formed by ac- 


cretion within its established boundaries. 


When it became seized of this land, the appellee 
entered into the same, and projected the enterprise of re- 
deeming these and adjoining Jands and improving them, 
so that they would be useful for railroad and manufactur- 


ing purposes; and to this end has expended over $20,000. 


In the summer of 1888, one Counzeman and _ others, 
without authority of law and with full knowledge of the 
appellee's plan and purposes, entered on this forty-acre 
tract of new land, and has quit-claimed a part of it to the 
appellant, who will unless restrained by injunction enter 
into the same and dispossess the appellee and defeat its 


plans. He 1s insolvent, and unable to answer the damages 


which appellant will sustain if he be permitted to do so. 

The prayer is for an injunction restraining the appel- 
lant from intermeddling with the land and for a decree 
declaring that the new land formed by accretion became a 
part of lot 4, and by that description the title thereto has 


become vested in the appellee. 


The contention of the appellant is, that Edmund Jef- 
fries’ conveyances to Still and Town, by the description 
“Tot 4,” passed the title to the land, as 1t was at the date 
of survey and not at the date of the deed, thereby exclud- 
ing the new land formed after the survey; and also that, 
as while the several successive grantees held the title, 
accretions were formed of greater or less extent which did 
not pass by their respective deeds, the title to the same has 


not come to the appellee. 
FIRST POINT. 


The allegations of the bill are full and precise, show- 
ing that the new lands are accretions to those originally 
purchased by Edmund Jeffries from the United States. 
It is not amiss to repeat the rule of law, familiar as it is, 
governing the ownership of accretions. It is stated in a 
few words by Mr. Justice McLean, speaking for the whole 


court, in New Orleans vs. United States ro Pet. 662. 717. 


‘The history of the alluvial formations by the action 
‘‘of the waters of this mighty river, is interesting to the 
“public, and still more so to the riparian proprietors. 


‘“The question is well settled at commen law, that the 
‘person whose land is bounded by a stream of water, shall 
“still hold its course by the same boundary, including the 
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‘accumulated soil. No other rule can be applied on just 
“principles. Every proprietor whose land 1s thus bounded, 
“is subject to loss, by the saine means which may be added 
‘to this territory; and as he is without remedy for his loss 
‘on this way, he cannot be held accountable for his gain.” 


And in Banks vs. Ogden, 2 Wall., 57, 67, Mr. Clef 
Justice Chase says: 

“The rule governing additions to land bounded by a 
‘‘river, lake or sea, has been much discussed and variously 
“settled by usage and by positive law. Almost all jurists 
“and legislators, however. both ancient and modern, have 
‘“aoreed that the owner of the land thus bounded is en- 
‘titled to these additions. By some, the rule has been vindi- 
‘cated on the principle of natural ytstice, that he who sus- 
‘tains the burden of losses and repairs imposed by the 
“contiguity of waters, ought to receive whatever benefits 
“they may bring by accretion; by others, it 1s derived from 
“the principle of public policy, that it isthe interest of the 
“community that all land should have an owner, and most 
“convenient, that insensible additions to the shore should 
‘follow the title to the shore itself. 


‘“There 1s no question in this case that the accretion 
“from lake Michigan belongs to the proprietor of land 
“bounded by the lake. The controversy turns on owner- 
‘ship. ” 

Like expressions are found in many other judginents of 
the courts, but no good purpose will be served by referring 


to them. 
SECOND POINT. 


It is suggested that the rule is not applicable to lands 
bordering on the Missouri river, because of the peculiar 
character of that stream and the land through which 11 
flows. It is matter of common knowledge that the current 


is very rapid, and that the lands it runsthrough are a soft, 
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sandy loam, which are not protected from the action of the 
water, either by rocks or the roots of trees. And this the 
more, because the course of the stream is very tortuous. 
The rapid current in many places strikes directly against 
the bank and cuts it away, sometimes in large bodies, and 
makes for itseifa new course. The earth thus removed 1s 
almost at the saine time deposited elsewhere, making new 
land almost as rapidly as the former bank was swept out. 
This is as strong a description of the conditions as we are 
able to give. And because of these conditions the sug- 
gestion is, that the ordinary rule as to accretions does not 


apply here. 


But an examination of the adjudged cases shows that 
the law of accretions has been applied to the same _ condi- 


tions elsewhere. 


Saulet vs. Shepherd, 4 Wall., 502, was an action in- 
volving the title to alluvion formed by the action of the 
waters of the Mississippi at New Orleans, and the diagram 
given at page 503 shows that a very large tract of land, 
much larger than we have here, had been formed against 
the bank as it was when the title was originally acquired. 

The County of St. Clare vs. Livingston, 23 Wall., 46 
involved the right to alluvion formed on the same river 
opposite St. Louis, and the changes of the bank were 
shown to be very rapid. 

These cases are sufficient for our present purpose. 
They show that the law of accretions is applicable to lands 
along the Mississippi, where the conditions are much the 


same as on the Missouri. It is doubtless true that the 
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changes are greater and more rapid in the latter re- 
gion than in the former; but such differences cannot be 
suffered to abrogate the rule of law. 

And for this we have the distinct expression of the 
Supreme Court in Jones vs. Soulard, 24 How., 41. In 
1812, the premises were a part of an islandin the Missis- 
sippi, west of the main channel, opposite St. Louis. Since 
1840 they had become connected with the Missouri shore 
by filling up the intervening channel. In 1809, St. Louis 
was incorporated, and in 1812 Congress confirmed to the 
inhabitants the lots claimed by them, and directed the out- 
boundaries of the town to be surveyed, and enacted that 
unclaimed lots be reserved for schools. In 1824 a further 
act was passed for the survey of the vacant lots so reserved 
for schools, and 1n 1856 this survey was made. In i831 
Congress relinquished to the state all the lots reserved for 
schools to be sold as provided by the legislature. In exe- 
cution of this power in 1833 the legislature erected all the 
inhabitants of St. Louis intoa corporation, in which was 
vested the title to all the lots reserved, and this title came 
to Soulard, the plaintiff below. 

The defendant clained title, first under a pre-emption 
entry of Duncan, which was set aside; and secondly, 
under an act of the legislature of Missouri, transferring 
the title to the city of St. Louis, which conveved to Jones, 
the defendant below. 

The question was, whether the island being within 
‘*the out-boundary” of the city, was reserved for schools 
aud the title passed to the school corporation. The court 


held that the out-boundary was the middle of the main 
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channel of the river, which brought the island within the 
town. 

Mr. Justice Catron uses these terms in the opinion: 

‘The expression used in designating boundary on the 
‘“ closing line in the charter, 1s as apt to confer riparian 
‘“ rights on the proprietor of the tract of seventy-nine acres 
‘as the call could well be, unless the last call had been 
‘for the middle of the river.” : 

[nu the course of his opinion, he considers the’ question 
whether the rule asto riparian rights applies to so great 
and public a water-course as the Mississippi is at the city 
of St. Louis; and on that subject he says: 


‘The land graut to which the accretion attached has 
‘nothing peculiar init to form an exemption troin the 
“rule; it is an irregular piece of land, of seventy-nine 
‘“ acres, found vacant by the surveyor-general, and surveved 
‘* by him as a school lot, in conformity to the act of 1812. 

‘The doctrine, that on rivers where the tide ebbs and 
‘* flows, grants of land are bounded by ordinary high- 
‘“ water mark, has no application in this case; nor does 
‘the size of the river alter the rule. To hold that it did, 
‘“ would be a dangerous tampering with riparian rights, 
‘ involving litigation concerning the size of rivers as 
‘matter of fact, rather than proceeding on established 
‘* principles of law.”’ 

If we turn from the adjudged cases to the principle 
stated by the Chief Justice in Banks vs. Ogden on which 
the rule rests, that the owner of lands bounded by waters, 
is entitled to accretions, we find it as applicable on the 
Missouri, as elsewhere. One of the reasons upon which 
the rule is vindicated, is, that as the owner of estates 
bounded by a river, must bear the loss of his land which 


may be caused by the action of the waters and the expense 
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of repairs to the shore without compensation, he ought to 
receive whatever additions may be made to his estate by 
the same causes. Why should not the rule apply when 
the losses and additions are very great and rapid? It 1s 
not the amount of losses or gains that determine the rule, 
but the reciprocal right and liability thereto. Because I 
may lose, I shall gain. You cannot say because I may 
lose in a vear, or because I may lose an acre, therefore, I 
shall have additions made in the same time, or to the same 
extent ; but, if I lose in a month, or if I lose one thousand 
acres, yet I shall not have additions made in so short a 


time, or to so great an extent. 


Orif we take the reason of the rule to be public 
policy, that, namely, ‘‘that it is the interest of the com- 
‘munity that all land should have an owner, and most 
‘“ convenient that insensible additions to the shore should 
‘* follow the title to the shore,’’ its application here is as 
necessary as elsewhere. Greater confusion cannot be 
imagined than would be caused by departing from the old 
law. This case well illustrates the situation. This 
tract of new land, 40 acres in area, has been gradually 
formed since 1851. How much was made between that 
vear and 1853? Noonecan tell. No one can say whether 
or not any was formed within those dates. How much 
was formed while Edinund Jeffreis owned the lot? ‘The 
same answer must be given. And so you may gothrough 
the whole list of the successive owners. Who, then, owns 
the forty acres of new land? And the mischief is not as 
apparent here asin many other places. ‘The river front of 


Oinaha, has in twenty years undergone most extensive 


IO 


changes. It has been cut away and reformed over and 
over. Are you to determine the ownership by any record 
of these successive changes year by vear? There is no 
such record. ‘The memory of river men cannot be relied 


upon, and there is no other means of learning the facts. 


Property worth millions of dollars, great manufact- 
uries, vast systems of railroads and terminai facilities, 
immense expenditures in grading, paving and building 
are involved in the question; if it be answered according 
to the contention of the appellant, the title to vast areas of 
land and what has been built thereon will be set afloat, so 
that no man can tell what he has. The mind shrinks at 
the terrible consequences of sucha ruling. There never 
was a case calling more for the application of the rule 
which is dictated by public policy. We are not now dis- 
cussing the sufficiency of the description of ‘‘lot 4’’ to pass 
the accretion. That must be the subject of separate ex- 
ainination. All we are here considering is the simple 
question whether the law of accretion as adiministered 
everywhere else, all over the world, under the civil as well 
as the common law, shall be departed from and set at 
naught in the valley of the Missouri. ‘To that, it seems 


to us, but one answer can be given. 
THIRD POINT. 


But the question 1s put in another form. It is said 
that although, as a general proposition, the doctrine of 
alluvion applies to land along the Missouri, vet, taking 
the well-known character of the river and the allegations 


of the bill together, it is apparent that the lands here in 


= 
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question were not formed by accretion, because they must 
have been formed more rapidly than that process admits. 
To state the contention shortly, it 1s that these lands were 
not formed by imperceptible degrees. This requires us to 
ascertain the meaning of the word ‘‘imperceptible.” 

The doctrine is stated by the civilians. 

Gaius, who wrote his Institutes in the second century, 
says at paragraph 70 of Book II: 

‘“Alluvion is an addition of soil to land by a river so 
‘*oradual, that in short periods the change is 1impercept- 
‘ible, or to use a cominon expression, a latent addition.”’ 

Justinian states the doctrine as held at Rome three 
hundred years later, in these words (Lib. II, Tit. 1, 
Sec. 20): 

‘’That is said to be alluvion which is added so grad- 
‘ually that no one can judge how much 1s added at each 
‘moment of time.” 

The development of the doctrine is apparent. In 
the second century, the Roman Jurist says that the addi- 
tion must be so gradual that the change is not percepti- 
ble in short periods of time. In the fifth century it was 
said that the alluvion must be so gradual that one cannot 
judge how much 1s added in a single moment of time. 
The doctrine was imported into English jurisprudence by 
Bracton. He says in book II, chapter II: 

“Alluvion is a latent increase, and that is said 
‘“to be added by alluvion, whatever is so added by de- 
‘‘ orees, that it cannot be perceived, at what moment of 
‘* time it is added; for although you fix vour eve upon it 


‘fora whole dav, the infirmity of sight cannot appreciate 
; g P] 


‘such subtle increments, as may be seen in the case of a 


‘¢ gourd and such like.’’ 
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In several early books, the rule is stated in the same 
words. Callison sewers, 24, 28, Dyer 328, Davis Rep. 
59; 2 Ventr. 188. But no greater precision 1s found in the 


definition, than is given above. 


Blackstone says (2 Comm. 262) ‘‘and as to lands 
‘‘ oained from the sea, either by alluvion, by the washing 
‘“up of said sand and earth, so as intime tomake /erra 
‘ Arma; or by direliction, as when the sea shrinks back 
‘* below the usual water mark; in these cases the law is 
‘* held to be, that if this gain be by little and little, it shall 
‘‘ oo to the owner of the land adjoining. For de mznzmzs 
‘© yon curat lex; and, besides, these owners, being often 
‘* losers by the breaking in of the sea, or at charges to keep 
‘“it out, this possible gain is therefore a reciprocal con- 


‘* sideration for such posssible charge of loss.’’ 


The learned counsel for the appellant relies upon Rex. 
vs. Yarborough, 3 B. & C. 91, S. C., 2 Bligh, N. S. 163. 
But that case does not assist us. The most that can be 
said of it, 1s that whether the accretion might be considered 
by the jury to be imperceptible, was a question upon the 
evidence of several witnesses who showed that the incre- 
ment had been at the rate of from five anda half to ten 
vards a year, for twenty-six or twenty-seven vears. The 
courts before which the case went, held that such rate of 
increase was imperceptible, but they were not called upon 
to say nor did they say that a more rapid rate would be 
perceptible. But in this case, Lord Tenterden uses an ex- 
pression which justifies us in thinking that in his view, the 


question was, whether the accretion was imperceptible in 


its progress, and not after a lapse of time. This is the 
idea of Justinian and Bracton. 

In the Hull & Selby Railway Co., 5 M. & W., 320, 
Baron Alderson expresses the same. He says: ‘‘ That 
which cannot be seen in its progress, 1s taken to be as 1f it 
never had existed at all.”’ 

In Scranton v Brown, 4 B. & C., 485, the right to 
land formed imperceptibly, was established; but there 1s 
nothing in the case to show the meaning of the word im- 
perceptible. Andthisis true of all the other English 
cases, which have fallen under our eye. We submit there- 
fore, that in England, the definition of accretion is addi- 
tion to the estate lying upon the water formed so slowly, 
that its progress cannot be perceived; excluding the ap- 
pellant’s contention that the formation must not be dis- 
cernible by coinparison at two distinct points of time. 

In the American cases, the same is true. 

In New Orleans v United States, 10 Peters, 662, the 
accertion was formed between 1803, when Louisiana was 
purchased, and 1825, when the suit was brought; that is, 
in twenty-two vears and at one place, it was 140 feet wide. 
(See page 669.) Nothing is said in the case upon the sub- 
ject now being considered here. 

In the county of St. Clare v Livingston, 23 Wall., 46, 
the reporter says, ‘‘the fact that the additions were making 
was perceptible at certain intervals, though the additions 
were too gradual to strike the eve as they were in the act- 
ual process of formation.” 

Mr. Justice Swayne, speaking for the whole court, 


after citing authorities under the civil and the common 


14 


law, and in this country,also says, ‘In the light of the au- 
thorities, alluvion may be defined as an addition to ri- 
parian land, gradually and imperceptibly, made by the 
water to which the land is contiguous. It is different 
from reliction, and is the opposite of avulsion. The test 
as to what is gradual and imperceptible in the sense of the 
tule is, that though the witnesses may see from time to 
tine that progress has been made, they could not perceive 
it while the progress was going on.”’ 

The changes which gave rise to the other cases in 
this court, were also very rapid, and vet the doctrine of ac- 
cretion was enforced in them. 

Schools v Risly, 10 Wall., rio. 
Jones v Soulard, 24 How., 41. 
Jones v Johnston, 18 How., 150. 

In the courts of the states, the definition of accretion 
is substantially the same as that given by Mr. Justice 
Swayne. : 

In Halsev v McCormick, 18 N. Y. 147, Pratt, J., says: 

‘But to acquire title toland as alluvion, it is necessary 
that its increase should be imperceptible—that the amount 
added in each moment of time should not be perceived. 
When the change 1s so gradual as not to be perceived in 
anv moment of time, the proprietor, whose land on the 
bank of a river is thus increased, is entitled to the addi- 
tion.” 

In Mulry v Norton, too N. Y., 424, Ch. J. Ruger 
quotes with approval, Ang. on Tide-waters, as follows: 

‘The test of what 1s gradual as distinguished from 


what is sudden, seems to be that, though witnesses are able 
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to perceive from time to time that the land has encroach- 
ed on the sea line, it is enough if it was done so that they 
could not perceive the progress at the time it was miade.”’ 

In the case of the Trustees of Hopkins Academy v 
Dickenson, g Cush. 544, Ch. J. Shaw says on page 532, 

‘By alluvion, here, we mean such slow eradual and 
insensible accretion, that it cannot be shown at what time 
it occurred.” 

In Cainden and Atlantic Land Co. v Lippincott, 45 
N. J, L. 405, 1t appears that the increase between 1853 
and 1880, was at some places, two or three feet, and at 
others, one hundred and fifty feet, and so eradual as not 
to be perceptible from day to day. Depue, J. defines the 
rule thus: 

‘*The increase of land adjacent to the seashore, deriv- 
ed from alluvial deposits, happening so gradually, that 
the increase could not be observed while actually going on, 
although a visible increase took place from year to year, 
belongs to the owner of the land bounded upon the sea.”’ 

Expressions in nearly the same words, may be found 
in most of the judgments of the State courts, where the 
subject has been considered. No good purpose would be 
served by repeating them. The American definition is 
the same as the English and Roman—land to be accretion 
must have formed so gradually that the progress of the 
change could not be observed, although by a comparison 
at intervals of time it would be discerned. 

For the purpose of convenient application of this rule, 
the allegations of the bill upon this subject will be collect- 


ed here. At the time of the entry the meander line of the 
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left bank of the river was ‘‘the same, or nearly the same, 
as shown by the field maps and on the plat.’’ About the 
time of the entry by Edmund Jeffries along and against the 
whole length of the north line of the lot, new land was 
formed and continued to form until 1877, at which time, 
north of the original meander line, and between the east 
and west lines of the lot, forty acres and inore had been 
added by accretion. This process was so slow that its 
progress could not be observed at any time, but at inter- 
vals of three, four or six months, it could be seen that ad- 
ditions to the shore had been formed. The map attached 
to the bill shows that between 1851 and 1877, that is, in 


twenty-six years. the river moved north a mile. 


The learned counsel for the appellant is not content 
to base his contention upon the allegations of the bill, but 
seeks to extend them by a statement of the character of 
the river. But the question here is not what changes the 
river has made elsewhere, or may make, but what changes 
took place at the point here in question, during the twenty- 
six years between 1851 and 1877. It is true that in the 
latter vear the river made a very great and sudden change, 
but that fact does not justify the assumption that any 
change of like character took place during that time where 
the land here in dispute lies. Certainly, any such idea is 
entirely inconsistent with the positive allegations of the 
bill. <All that the learned counsel says about the general 
character of the river and the land through which it flows 
is very well, if it is by way of caution against a too ready 


application of the doctrine; but it is without effect when 
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all the conditions required by the doctrine as defined in 
the civil and common law exist. 

The opposite of accretion is avulsion ; and we are as- 
sisted in ascertaining the exact meaning of the former by 
that of the latter. 

Gaius says (II, Sec. 71): ‘‘But a parcel of vour land 


swept away by a river and carried down to mine, coutin- 


ues your property.” Identification 1s by this jurist made 
the test. 
Justinian says (Lib. II, Tit. I, Sec. 21): ‘‘But if the 


impetuosity of a river should sever a part of your estate 
aud adjoin it to that of your neighbor, it 1s certain such 
part would continue vours.’’ Not only identification, but 
the violence of the change, are made the tests here. 

Bracton savs (II, 2): ‘‘Butif the increment is not 
latent, but apparent, the contrary will result ; as for in- 
stance, the force of the stream has carried off some part of 
your meadow and joined it to the meadow of your neigh- 
bor, it is certain that it remains yours.” Bracton follows 
Justinian in his statement. 

And Blackstone says (2 Comim., 261): ‘‘But if the 
alluvion or dereliction be sudden and considerable, in this 
case it belongs to the King ; for, as the King is lord of the 
sea, and so owner of the soil while it is covered with 
water, it 1s but reasonable he should have the soil when 
the water has left it dry. Sothat the quantity of ground 
gained, and the time during which it is gaining, are what 
make it either the King’s or the subjects’ property.” 

The English Comincntator distinctly makes the sud- 


denness and extent of the change the tests. In Eneland 
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and in this country, as we have seen, the question has 
turned upon whether the change was discernible during 
its progress. And it is only expressing the same idea in 
other words, to say that it is whether it 1s sudden. It can 
not be said that a change is sudden, the progress of which 
can not be seen, and therefore, it 1s 1mperceptible within 
the meaning of that word in this connection. If the 
change go on for three months, and not until the end of 
that time, it be possible to see that an addition has been 
made to the shore, certainly the change has not been sud- 


den ; and, therefore, it is imperceptible. 


There is another view to be taken of the matter, 
which is suggested by the learned counsel's pretense of 
hardship in the application of the doctrine of accretion to 
lands along the Missouri. The hardship, if there be any, 
is that one man loses, while another gains. ‘That is true 
wherever the rule is applied, and is of the nature of prop- 
erty so situated. But if what one gains can be shown to 
be what the other has lost, the rule will be qualified as is 
stated by the Roman jurists. If the gain and loss can not 
be identified, there can be no hardship between the two 
owners. Identification must be shown to justify the re- 
taining of the property as it was before the change. And 
identity cau vot in the nature of things be shown, unless 
the change be sudden, and wrought by the impetuosity of 
the river. The allegations of this bill clearly exclude 
such idea. | 


FOURTH POINT. 


We come now to the question, what passed by the 
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description ‘‘lot 4’’ in the patent, and the successive 
deeds under which the appellee claims? 

Let us in the first place, consider the matter in the 
simplest aspect ; that namely, of the entry by Jeffries and 
the patent to him. What did he take? When in 1851, 
the township was surveyed, the meander line, as marked ~ 
on the the plat, ran along the river bank. So the bill al- 
leges. But it is not said that it was in precisely the same 
place when the entry was made; the allegation admits of 
the supposition that between the time of the survey and 
the. time of the entry some land had been formed; and be- 
cause of the indefiniteness of the allegation, the contention 
of the appellant 1s that such was the fact. Let it be ad- 
mitted. Upon this fact the appellant’s contention is 
grounded, that the grant by the government of ‘‘lot 4” 


did not pass the title in the new land to Jeffries, but that 


it remained in the United States. The appellee’s conten- 


tion, on the other hand 1s, that the description ‘‘lot 4,” 
gave the river as the north boundary and passed the gov- 
erninent title to any new land that may have been formed. 
That is the issue; it is vital. 

tr. The bill shows that the patent granted ‘lot 4,”’ 
etce., ‘‘according to the oficial plat of the survey of said 
“land returned to the general land office by the Surveyor 
General,’ and that plat showed the river as the north 
boundary of the lot. The general rule is well stated in 
Fox vs. Union Sugar Refinery, 10g Mass., 292, that: 

‘Where a plan is referred to in a deed, as containing 
‘Ca description of an estate, the courses, distances and 
‘other particulars, appearing upon the plan are to be 
‘as much regarded in ascertaining the true description of 


20 
“the estate, and the intent of the parties in making it, as 
‘Sif they had been expressly recited and enumerated in 
‘* the deed.’ 

The rule is familiar and needs no authority to sup- 
port it. The case cited also holds that the rule is applica- 
ble, not only to the principal subject matter of the grant, 
but also to any rights incidental thereto; such as rights to 
a way or street, or as here, to the riparian rights of the 
owner of the estate. | 

If this general rule is applicable to government lands 
bounded by the Missouri River, as the same are surveved 
and platted under the acts of Congress, then it follows 
necessarily that the patent passed to Jeffries the title of the 
lot, not only as it was at the time of the survey, but also at 
the date of the patent; that 1f any accretions were formed 
between those dates, the government did not retain them 
or an interest therein. 

2. The question then arises whether in the acts of 
Congress, providing for the survey and sale of the public 
lands and the proceedings in execution of those acts, any 
different rule has been established. We submit that here, 
as wellas elsewhere, the rule is not only not abrogated, 
but is enforced in express terms. 

Statutes on the subject were passed in 1796, and, with 
slight amendments, remain as originally enacted. (R. S., 
Sec. 2395 et seq.) 

They provide that ‘‘the public lands shall be divided 
‘by north and south lines . and by 
“others crossing them at right angles, so as to form town- 
‘ships of six miles square; tnless | * . 
‘(when the course of navigable rivers may render this im- 
‘* practicable.” 
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It is further enacted that ‘tthe boundary lines actually 
“run andanarked in the surveys, returned by the sur- 
‘* vevor-general, shall be established as the proper bound- 
“aries of the sections, or subdivisions, for which they 
‘* were intended, and the leneth of such lines, as returned, 
‘shall be held and considered as the true leneth thereof. 
‘And the boundary lines which have not been actually 
‘run and marked, shall be ascertained by running straight 
‘* lines from the established corners to the opposite corre- 
‘* sponding corners; but in those portions of the fractional 
‘townships, when no such opposite corresponding corners 
‘have been or can be fixed, the boundary lines shall be 
‘* ascertained by running from the established corners due 
“north and south, or east and west lines, as the case may 
‘* be, to the water course.” 


~ ? 


The rule there established, applied here, works thus: 
Section 21 being fractional by reason of the river cutting 
it on its north side, the east and west side lines of what is 
now lot 4 are to be run north to the river. No provision 
is made for running the north boundary of the lot, but the 
river forms its boundary without any line run along it. 
It is indisputable that in this particular class of cases the 
river is the boundary, just as a section line fully run, 


marked and platted, 1s the section boundary. And as the 


law requires the surveyor to make his plats showing the 


river as the boundary, patents referring to the plats make 
them a part of the description, of which one call is the 
river. “To refuse to follow the general rule is to defeat 


the terms ot the act. 


2, But it may be said that, applying the rule in this 
way, may give the purchaser more land than he pays for. 
But that may be so in other cases. . For instance, it 1s pro- 


vided that ‘‘townships shall be divided into sections, 
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containing, as nearly as may be, six hundred and forty 
acres each.” Here words are used which anticipate that 
some sections may contain more than the full number. 
But we have more than this. It 1s expressly provided 
that ‘‘any excess or deficiency of any section or half section 
shall be noted by the survevor, and added to or deducted 
from certain ranges of the township, and these sec- 
tions and half sections are to be sold as containing the 
number of acres expressed in the returns and plats, and 
all others as containing the complete legal quantity.*’ So 
that a quarter section actually containing 165 or a quarter 
quarter section, 43 acres, 1s sold as 160 or 40 respectively, 
and paid for as such. As this is expressly provided for in 
the statute, we may reasonably say that the same result, 
happening accidentally, is not open to objection. 

4. The statutes further provide that fractional sections 
shall be subdivided under rules and regulations, to be pre- 
scribed by the Secretary of the Interior. These rules pro- 
vide ‘‘that the subdivisional lines of fractional quarter 
sections should be run from points on the section lines, 
intermediate between the section and quarter-section cor- 
nérs, due north, south, east or west to the lake or water 
course = * * which renders such section fractional.”’ 

This is but a repetition of the statute and the result 
is the same. 

Provision 1s also made in the Secretary's regulations 
for meandering the river, and that ‘‘ meander lines should 
‘not be established at the segregation line between dry 
‘Sand swamp or overflowed lands, but at ordinary low 


‘“water mark of the actual marein of the river.’’ This 
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distinctly makes the river the boundary. ‘This has been 
the subject of explanation in Railroad Co. vs. Schurmeir, 
7 Wall, 272. 

Mr. Justice Clifford speaking for the whole court said : 

‘“ Meander lines are run !n surveying portions of the 
‘“ public lands bordering upon navigable rivers, not as 
‘*boundaries of the tract, but for the purpose of defining 
‘* the sinuosities of the stream, and as the means of ascer- 
‘* taining the quantity of the land in the fraction, subject 
‘*to sale, and which is to be paid by the purchaser.” 


‘*In preparing the official plat from the field notes, 
‘“the meander line is represented as the border line of the 
‘“‘stream, and shows to a demonstration that the water 
‘course and not the meander line as actualiy run on the 
‘*land, ts the boundary.’”’ 


Upon these considerations, we submit that the general 
rule stated above 1s applicable here, and that the patent to 
Jeffries describing the premises as ‘‘Iot 4 of fractional sec- 
tion 2r, etce., according to the official survey. ete.,” passed 
to him the title to the accretions which had been formed 
on the day of its date, that 1s to say, June 10, 1855. 

5. The matter may be considered in another aspect 
with the same result. Let the conditions be repeated. In 
1851, when the survey was inade, the river ran as shown 
on the plats along the north boundary of ‘‘i.ot 4,’’ mak- 
ing its area 37.24 acres. In 1853, Jeffries entered it at the 
Land Office. Between 1851 and 1953 accretions had been 
formed; how much we cannot know. Did Jeffries take 
the new land by his entry, or did the government retain 
it? The precise question seems never to have been pre- 
sented to the courts, but we think the analogies of the 


cases support our contention. 
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The case last cited was shortly this: ‘The premises 
were in St. Paul. The government surveyor, surveying 
section 5, made a Jot nuinber 1, and ran the meander line 
so as to give g.28 acres as its area. Between the line and 
the Mississippi river, there was first a slough about twenty- 
eight feet wide, through which in medium water, the 
water flowed ; but in low water there was no flow ; beyond 
that wasa bar. ‘This parcel was 2.78 acres. The ques- 
tion was whether the purchaser of the lot took thus last 
named parcel. The court held that he did. It so held 
on the ground that the acts of Congress made the river the 


boundary. 


Now, if land on the river side of the meander line, al- 
though not surveyed, 1s conveyed by the description lot 1, 
whv should not land formed after the survey and_ before 


the purchase, pass by the same description? 


Almost this very question was decided in Jones vys.. 


Johnston, 18 How., 150. 


The case 1s not very clearly stated, but for our pres- 
ent purpose it is enough to say that Robert A. Kenzie 
owned a tract which bordered on lake Michigan. In. Feb- 
ruary, 1833, he laid it out as an addition to Chicago and 
filed his plat in the Recorder's office. This showed Water 
street, and also two lots, 34 and 35, whose north lines were 
on that street. The boundaries of these two lots were not 
run, but they were described cach as sixty feet on Water 
street, which was the north boundary, and with side 
lines dropped from fixed corners on the street, at right 


angles with the same, until they intersected with the 


lake, which. cut them on the south and east. ‘This dia- 
grain shows their situation before the accretions were 


formed: 


1 ] 
a eal E ‘4 T 
——— 2 ' 
WATER S! | 
60 ft 
69 t a 
| | 
en | 
° cr) / 
as / 
+ t~ / 
” O hs 
= S/R 
+ /© 
_ lo, 
mS > 
oN 
f£> 
4 on 
4 A 
P 
od 
- - —F 
| onus 
. - . 
! February 25, 1833, Kenzie conveyed lot 35 to John 
H. Kenzie, who, on the 15th of September, 1834, con- 
3 veyed to Jones, the defendant. 


October 22, 1835, Kenzie conveyed lot 35 to Johnston, 
plaintiff. New land was formed between the making of 
the plat and the deed to John H. Kenzie and that to John- 


ston, filling up the triangle shown on the second plat, and 
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also making new land to the distance vf 1,200, feet as 


shown on this diagram: 


LAND IN DISPUTE 


CHICAGO RIVER. 


Jones, the owner of lot 34, claimed the triangle and 


also the land formed east of it. The court held that lot 


35 was to be extended south to the lake, and that cut 34 
from the accretions claimed by Jones except the triangle, { 
¢ > 


and that the situation was to be taken as at the making, 


not of the plat and survey, but of the deed to Johnston. 
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Mr. Justice Nelson says: 


‘‘Now, in order to determine what land was conveyed 
‘to the plaintiff by his deed of the 22d of October, 1835,all 
‘* that was necessary was to locate the lot upon the ground 
‘in conformity to the description at that date. The calls 
‘in the deed having reference to the plat, furnished the 
‘* necessary data for the location. There was the fixed 
‘Vine north on the ground, the lake, a natural object 
‘ south, and the lot enclosed between two lines extending 
‘at right angles from the corners on Water street to the 
** lake. 

‘Tf the call for the southern boundary, instead of be- 
‘‘ing a lake, which 1s a shifting line, had been a perma- 
‘nent object, such as a street or a wall, there could not 
‘< be two opinions as to the location. And yet the water 
‘line, though 1t may gradually and imperceptibly change, 
‘* is just as fixed a boundary in the eve of the law as the 
‘former. I speak not now of sudden and considerable 
“* changes, which are governed by different principles.’’ 

This gave Jones the accretions made within his side 
lines dropped from Water Street to the lake; and it also 
gave Jolinston the accretions within his side lines, de- 
scribed in the same manner, ard cut off Jones from what 
he claimed in the suit. The situation of the land was 
taken at the date of Johnston’s deed, and gave him not 
only land which had been formed at the date of the = sur- 
vey, and shown on the plat, but also what had been 
formed after the survey. 

That is what we clatm here. The side lines of lot 4 
are to be extended to the river—not as the river ran at the 
time of the survey, but as it was at the date of the patent; 
and all land at the latter date between the side lines and 
between the quarter section line on the south and the 


river on the north were conveyed to Jeffries by the patent. 
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Craut vs. Crawford, 18 Iowa, 594, decides almost 
precisely the question before us. 

The /ocus 7x guo was in a fractional section 17; plaintiff 
claimed title to the same by deed from the County Judge, 
as part of swamp or overflowed lands. If 1t was swamp 
land, he was entitled to recover. The defendant denied 
that it was swamp land, and claimed the same as the 
owner of the east fractional half of the southwest quarter 
of section 17, which bordered on the Mississippi, and was 
divided by the government surveys into lot 3, containing 
thirty-one and eighty-five hundredths (31.85) acres, and 
lot 4, containing thirty-four and forty hundredths ( 34.40 ) 
acres. The /ocus 7x guo was connected with ‘and passed 
to lot 4, and lies between the meander line avid the river, 
and directly with the defendant’s other land. 

Judge Dillon delivered the opinion of the court. In 
the course of which, he said: 

‘Upon the whole evidence, as it now is before us, we 
‘Care of the opinion that, in selling the fractional 80 above 
‘‘ named, the government intended to sell all the land to 
“the river; whoever bought it became a riparian proprie- 
‘tor on the river. At the time of the survey by the 
‘“ United States, which might have been in a high stage 
‘* of water, there was not enough land to make a full 8o 
‘‘orafull 40 acre tract. For it has been the settled 
‘‘ policy of Congress to survey the public lands in square 
‘““floures, and to extend the subdivisions authorized by 
‘* law as far as possible in square figures to the lowest de- 
‘‘nomination. Brown's Lessee vs. Clement, 3 How. 
‘““( U.S.) 663. And see act of Congress, directing bound- 
‘ary lines to be extended ‘to the water course.’ Act 
‘‘ February II, 1805, Sec. 2, 2 Stat. at Large, 313; Act 
179%, | Id., 464. 
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‘As we understand the testimony, the government 
plat of the survey referred to in the patent represented 
the fractional eighty, now owned by the defendant, and 
which, we hold, embraces the /ocus 7 guo, as bounded 
upon the river. It showed no intermediate tract be- 
tween that and the river. ‘There was no sucli tract re- 
served. The plaintiff's theory seems to be that defendant 
is only entitled to the quantity of land called for in the 
patent and shown on theplat; that the grant is limited to 


‘the meandered line. ‘This is an error. The grantee 


gets all down to the river, be it more or less. ‘The line 
is ineandered chiefly to obtain the quantity; and the 


‘meander line is not a line of boundary. As above re- 


marked, the government plat shows defendant's land to 
abut upon and to be made fractional by the water 
course, and a grant of it by the government will at least 
extend to the water, so as to give the grantee, under all 
circumstances, the full benefit of the river front. Once 
a riparian proprietor, always so, because as accretions, 
or newly formed ground, belong to such proprietor, 7zre 


gentium, and because the government cannot afterwards 


grant such accretions, or newly formed ground, to 
another. The law is wise and just. If the action of 
the river had gradually worn away the defendant’s land, 
after the purchase from the United States, the loss 
would have been his. 

‘* To compensate him for risk of loss in this manner, 
as well as to preserve to him the benefits of his water 
front, the law gives him (see authorities below cited ) 
the advantage of any gain by accretions or alluvial de- 
posits. If the /ocus 7x guo was in existence when the 
land was surveyed and sold bv the United States, it 
not being reserved, and the official plat showing the 
tract now owned by the defendant to extend to the 
river, no right to or over anv of the ground could 
subseqnently be sold by the government, nor acquired 


‘by the plaintiff, not even though the /ocus ni guo be sit- 


uated between the river and the meandered line of the 
original survey. 
‘Tf, on the other hand, the /ocus 7x quo Nas been 


enti ae a 
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‘‘oradually formed since the survey and sale, this incre- 

‘ment belongs to the defend mt by virtue of the principle 
‘‘ that eround gained by alluvion belongs to the owner of 
‘* the adjoining land.”’ 


We pass now from the case considered as between the 
government and Jeffries, to that between the several suc- 
cessive grantees and the plaintiff All of them in their 
successive deeds, described the lands conveyed, as ‘‘lot 4.’’ 
The contention of the defendant 1s, that this description 
conveys the lands as they were at the entry, or at most at 
the date of the patent; and as the allegation of the bill 
admits the supposition even if 1t does not state the fact, 
that between July 14, 1856, the date of Jefferis’ deed to 
Still & Town and September 21, 1857, the date of Town’s 
deed to McCoid, accretions were formed ; the description 
was not adequate to pass to McCoid this new land, and 
therefore, all formed afterwards belonged to Still & Town, 
and not to McCoid. 

Or, if in point of fact, no accretions were ‘formed be- 
tween those dates, while some of the successive grantees 
held the title, accretions must have: been formed which 
did not come to us by the description. 

We admit that this must be correct, if the words ‘‘lot 
4° did not describe not only the land as it was at the time 
of the patent, but also all that had been formed between 
the side lines of the lot protracted to the river. 

1. The question what passed by the description ‘‘lot 
4’? may be resolved by ascertaining what the successive 
grantors intended to convey—for all questions of this sort 


are simply those of intention ; and all rules for the con- | 


ww 
— 


struction of deeds are framed to ascertain the intention of 
the parties. 

2. If there are any doubts respecting the description 
of the premises, whether by it the parties eant to convey 
land as it was at one time or at another, they are dispelled 
byvfnoticing the construction manifestly given to it by the 
parties. This is an aid which may always be called in 
when the meaning of a contract 1s ambiguous. 

Steinback vs. Stewart, 2 Wall. 566, 576. 

What have we here? When any one of these grant- 
ors made his deed, he ceased to.claim not only what was 
originally lot 4, but all accretion thereto. In this long 
period of time, extending from 1854 to the present hour, 
no one of these parties has ever set up any claim to these 
premises. If they did not suppose that by these words 
they had conveyed their whole interest, they would have 
spoken ; their silence justifies us in believing that their in- 
tention was to pass the lands to the river. 

3. Another mode of ascertaining the meaning of par- 
ties to deed is a reference to the circumstances existing at 
the time of its execution. The rule is elementary, ‘‘that 
‘‘the best and surest mode of expounding an instrument, 
‘Cis by referring to the time when, and circumstances 


‘(under which it was made.” 
Sniith’s Com. Const., Sec. 512. 
Sheets vs. Selden’s Lessee, 2 Wall., 177, 187. 


People vs. Dayton. 55 N. Y., 367, 37 


ws 


When, for instance, McCoid conveyed lot 4 (assuming 
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that at the date of the deed to him he took to the river, 
what were the conditions? Onthe north line was the river 
which was gradually adding to the land he owned; how 
much had been formed durimeg that time, he could not cer- 
tainly know; he sold the lot without reserve. The convic- 
tion is irresistable, that he understood the descriptive words 
to pass all lands to the river. 

4. There is still another rule which supports our con- 
tention: it 1s that whatever ‘‘1s essential to the beneficial 
‘“use and enjoyment of the property designated 1s, 1n the 
‘“ absence of language indicating a different intention on 
‘the part of the grantor to be considered, as passing by 
‘“ the conveyance.’ 


Sheets vs. Selden’s Lessee, supra. 


The grant of a tract lvinexy on a river passes certain 
valuable rights without which the grant may be of little 
value; among which are those of wharfage and landing, 
called riparian rights. ‘To this class, belongs the further 
riparian right to accretion. Before the deed of one of 
these grantors, the lot 4 was a water lot to which these 
rights attached. While he owned.it, new land of greater 
or less width was formed, and vet when he conveyed this 
part of a fractional section he used the former description 
by which he took those rights and which made the estate 
valuable. He must certainly be taken as intending to 
pass them to hts grantee. 

5. Whena name has become impressed on an estate 
as here, ‘‘ lot 4,’ a conveyance by such description will 
pass all that is implied thereby,although the quantity may 


exceed that stated in the conveyance. 


oS 
| 


Hathaway vs. Power, 6 Hill, 45.5. 
And with the estate will pass all incidental rights. 


a 


Varick vs. Smith, 5 Paige, 137 
a Sahn Q lb. 547. 


Fox vs. Union Sugar Refinery, Supra. 


ro 
And under the name will also pass all additions which 
have been made thereto. 
Lainb vs. Rickets, rr Ohio, 311. 
Approved in Jones v8. Johnston, Supra. 
6. Anda conveyance of land by the subdivision of 
the public surveys inakes the plats, monument and survey, 


part of the deed by virtue of the principle of reference. 


Powers vs. Jackson, 50 Cal., 429, 1s an interesting 11- 
lustration of this rule. It was ejectinent to cover a belt 
fourteen feet wide on the south side of lot 1 in Elliot's ad- 
dition to Woodland. = Elhott’s plat laid out lot 1 with the” 
dimensions thereof. Adjoining it on the south was lot 4. 
The map had this description of the addition. 


“This addition is situated on the following described 
“Jand viz:, Commencing at the northwest corner 
‘of the east half of the southeast quarter of section thirty- 
“two, township ten, north range twenty-two, east Mount 
‘ Diabio base, ad meridian running thence south eighty 
rr 


rods, etc.” 

“It appeared from the testimony’ and admissions of 
‘of the parties, that Elliott, when he made a survey of 
‘the plat, planted a stake fora starting point, fourteen 
‘* feet north of the corner of the northeast quarter of the 
‘southeast quarter as fixed by the United States survey, 
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aud made a survey of the plat from such stake, so that 


the plat was carried fourteen feet north of the 


‘line of the United States survey. The defendant, in 


1872, received adeed of lot 4 from Messinger, described 
as lot 1 was in the deed “to Giddings, took possession 


‘according to Elliott's survey, which carried lot 4 


fourteen feet onto lot I, according to the United States 
survey. The court gave judgment for the defendant 
and the plaintiff appealed.” 


* 


By the court: 


‘* In case of a conveyance of land being described as 
being a township or a subdivision of a township, the 
actual survey and monuments of the United States sur- 
veyor are referred to on the face of the deed, since 
there is and can be no ‘township’ on the~ public 
lands of the United States, except such as has thus 
been actually surveyed and marked. The deed from 
Messinger to Giddings, therefore (if the map referred 
to and the note on the margin thereof be incorporated 
in the deed ) contains a sufficient description. It refers 
to physical objects on the surface of the earth, to-wit, 
the township or section lines as marked by the gov- 
erninent surveyor. From these may be ascertained 
the point of commencement of the survey contained in 
the marginal note, and from this, as an initial point, 
the courses and distances mentioned in the marginal 
note will include a tract of land. 


‘* No stakes or monuments, other than those of the 
government survey, are named or referred to in the con- 
vevance from Messinger toGiddings. Stakes, by whom- 


‘soever placed, cannot therefore be used to control the 
‘ courses or distances of the description in the conveyance. 


To permit this would be to permit the deed to be con- 
tradicted, whenever the location of the stakes did not 
agree with the termini of the lines mentioned in the 
deed. ‘The question here is not whether in locating a 
tract of land, stakes or monuments, named or referred 
to in the deed, shall control courses and distances also 


«ha sok ety vn: aa 
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**inentioned in the deed. In such cases the stakes or 
‘“monuiments will ordinarily be regarded as fixing the 
‘true points’? 

Applying the principle of that case, the words ‘‘Lot 
four of fractional section twenty-one,’ ete., make the 
official plat and survey returned to the general land office by 
the surveyvor-general, a part of the description of the prem- 
ises 11 the deed. We have seen that this plat gave the 
river as the boundary, the side lines of the lot being ex- 
tended thereto. 

It wasashifting boundary, but acertain legal boundary 
wherever atany momentit was. It followed the river to 
whatever place the waters receded. 

7. Thereis another controlling reason which supports 
our contention, and that is the principle of convenience 
and public policy, which for another purpose we have 
illustrated above. Upon these grounds we submit that 
the title to the land, including that in dispute, which has 
been formed by accretion to lot 4, as originally surveyed, 
has become vested in the plaintiff, and it is entitled to the 


relief prayed against the defendant, who has no title. 
FIFTH POINT. 


The strength of the appellant’s position is drawn 
from the case of Granger vs. Swart, 1 Woolw., 88. If 
that case supports his contention, it is because in his 
charge to the jury Mr. Justice Miller treated the meander 
line as the boundary at the time ofthe entry. If that was 
intended to be the ruling, it is clearly overruled by the 


later case of Railroad Co. vs. Schurmeir, supra. 
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But the learned Justice did not mean to assert the 
rule attributed to him. Undoubtedly the second alterna- 


tive which he puts was correct and supports us to a cer- 


tain extent. It is said if the land was formed after the 4 
entry, the patentee takes it. And his grantee takes it 


| 

| 

also. ‘This shows that the deeds describing the premises 

conveved as ‘‘Iot Four,’’ &c, pass the accretions formed | 

while any grantor owned the shore. But it 1s the other 

alternative from which the appellant claims advantage. | 

The case evidently is not fully reported. The ques- 

tion was not whether the land was formed between the | 

survey and the entry, but whether in that particular case | 
upon the evidence, the government, when it allowed the 


entry, expressly made the meander line the boundary. 


i 


And that was a question proper to be submitted to the 


jury. Here there 1s no room for question on that point, 


for we have nothing but the bare facts that the entry was 


made describing the land as Lot Four, and that the actual 


a. 
bank at that time was the same or nearly the same as the 
meander line. | 
i 
| 
The same is true of the two Nebraska cases cited by | 
the learned counsel. ; 
We submit that the Circuit court rightly overruled ; 
Pale 
the demurrer, and made a decree according to the prayer | 
of the bill, and that the appeal should be dismissed. 
‘ 
C. J. GREENE, 
Solicitor for Appellee. 
J. M. WOOLWORTH, 
Of Counsel. 
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l UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
Missouri, Greeting: 

Because in the record and proceeding, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
nt the March term, 1886, thereof, between William Hill, plaintiff, 
and The City of Memphis, defendant, a manifest error bath hap- 
pened, to the great damage of the said plaintiff, William Hill, as by 
his complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Ceurt may cause. further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 50th day of April, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Issued at office, in the city of St. Louis, with the seal of the circuit 
court of the United States for the eastern district of Missouri, dated 
as aforesaid. 

[Seal of the United States Cireuit Court, Eastern District of Missouri. | 
P. SELBY, 
Clerk Circuit Court United States, Eastern District of Missouri. 


war by— 
SAMUEL TREAT. Judge. 


la [Endorsed:] No. 2620. United States circuit court, eastern 
district of Missouri. William Hill vs. City of Memphis. Writ 

of error to the circuit court of the U.S., eastern district of Missouri. 

Returned and filed 4th day of August, 1886. A. P. Selby, clerk. 


Return to Writ. 


Unitep STATES OF AMERICA, } 
Eastern District of Missouri, | 


et « 


In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified trans- 
cript of the record and proceedings in the within- entitled case, with 
all things concerning the same. 

In witness whereof I hereto subscribe my name and affix the seal 


AHH 
quam e De —) 


2 WILLIAM HILL VS. THE CITY OF MEMPHIS, MISSOURT. 
of said circuit court, at office, in the city of St. Louis, this fourth day 
of August, A.D. 1886. 
[Seal of the United States Circuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk of said Court. 


2 The United States of America to The City of Memphis, Greet- 
ing: 
g: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the eclerk’s office of the circuit court of the United States for the 
sastern district of Missouri, wherein William Hill is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the circuit court of 
the United States for the eastern district of Missouri, this 30th day 
of April, in the year of our Lord one thousand eight hundred and 
elg@hty-six. 

SAMUEL TREAT, 
Judge United States District Court, Eastern District of Missouri. 


Service of the above citation waived this 30th of April, 1886. 
HENRY A. CUNNINGHAM, 
Alt’y for Defendant. 


| Endorsed:] No. 2620. United States circuit court, eastern dis- 
trict of Missouri. William Hill vs. City of Memphis. Citation. 
Filed April 30th, 1886. A. P. Selby clerk. 


3 UNITED STATES OF AMERICA, 
, —™~ © . “ . . rr SS ee 
Eastern District of Missouri, | 
In the Cireuit Court of the United States in and for said District. 


Be it remembered that on the twenty-third day of February, A. 
D. 1886, there was filed in said court a certain petition in words and 
figures following, to wit: 


Petition. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. March Term, 1886. 


WiriiramM Hirt, Plaintiff, os. Crry or Mempuis, Defendant. 
The plaintiff states that he is a resident of the State of Illinois and 


a citizen thereof, and that the defendant, The City of Memphis, is a 
municipal corporation existing under the laws of the State of Mis- 
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souri, lying and being in Scotland county, in said State, and Is a 
citizen of said State of Missouri. 

Plaintiff further states that on the first day of March, 187], the 
defendant, now The City of Memphis, was then known-and desig- 
nated as the town of Memphis, a municipal corporation in Scotland 
county aforesaid, and properly styled the inhabitants of the town of 
Memphis, and that the said town of Memphis wasa citizen of the State 
of Missouri, and as such, in pursuance of law, and after the question 
had been duly and legally submitted to a vote of the qualified voters 

of said municipal corporation, and after that more than two- 
4 thirds of the qualified voters of said municipality had voted 

in favor thereof, did subseribe to the stock of the Missouri, 
Iowa and Nebraska Railway Company, a corporation existing under 
the laws of the State of Missouri, and then about to construct a line 
of railroad into and through said town of Memphis, the sum of 
thirty thousand dollars, and to secure the payment of said stock and 
as an evidence of the indebtedness thereof and in pursuance of said 
vote did issue its negotiable mercantile securities in the form of 
municipal bonds of the denomination of one thousand dollars each, 
due and payable in — years from the date of issue, with interest at 
the rate of eight per cent. per annum, having interest coupons 
thereto attached in the sum of eighty dollars each, each coupon 
severally and respectively being for one year’s interest upon said 
bonds respectively. 

That the said Missouri, Jowa and Nebraska Railway Company 
was and is a corporation existing under and by virtue of an act of 
the General Assembly of the State of Missouri, approved February 
9th, 1857, entitled An act to incorporate Alexandria and Bloom- 
field Railroad Company, together with amendment thereto passed 
by said General Assembly and approved February 19th, 1866, en- 
titled An act to amend an act entitled An act to incorporate the 
Alexandria and Bloomfield Railroad Company, approved February 
Ith, 1857, authorizing said company to change the incorporate name ; 
also authorizing said company to extend said road from a point at 
or near Luray, in Clarke county, Missouri, to Nebraska City, In Ne- 
braska ‘Territory, by way of Rockport, in Atchison county, Mis- 
sourl, and authorizing said company to adopt any and all of the 
sections of this act, the same to be binding on said railroad com- 
pany. The said Alexandria and Bloomfield Railroad Company did 

accept the provisions of said act in so far as to change the 
ay name of said. company to that of the Alexandria and Ne- 

braska City railroad ; that in pursuance of and by authority 
of the laws of the States of Missouri and Towa the said Alexandria 
and Nebraska City railread was consolidated with the lowa Southern 
Railway Company, a corporation existing under and by the author- 
itv of the laws of the State of [owa, and that the said Alexandria 
and Nebraska City railroad in the State of Missourl was known 
and designated as the Missouri, [owa and Nebraska Railroad Com- 
pany, the same as hereinbefore stated. 

Plaintiff further states that the said bonds issued as aforesaid in 
payment for said stock recite that they were issued under the powers 
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contained in the act of the General Assembly of the State of Mis- 
souri, approved February 9th, 1857, entitled “An act to incorporate 
the Alexandria and Bloomfield Railroad Company,” the act herein 
referred to, but it is nevertheless true that said bonds were also issued 
under the provisions of the general laws of the State of Missouri 
then in force and applicable alike to railroad companies existing 
under special charters or under incorporations formed under the 
general laws, and that the said issue was sanctioned by a vote of 
more than two-thirds of the qualified voters of said town of Memphis 
at said election, as before stated. 

Plaintiff further states that after said subscription had been made 
and said bonds issued the said town of Memphis did by its board 
of trustees recognize and ratify the same and did accept the stock 
of said railway company so subscribed and paid for by the issue and 
delivery of said bonds, and after a number of years had passed did 
sell and dispose of said stock and fully appropriate the same to its 

own use; that for and during a series of years the said trus- 
6 tees of the said town of Memphis caused to be levied and col- 

lected the taxes to pay the interest on said bonds, and did so 
pay said interest and redeemed the coupons of said bonds for ¢ 
series of years after the same were issued, and did purchase and re- 
deem several of said bonds, and by all its acts and doings as a mu- 
nicipal corporation ratify its act of subscription and fully recognized 
the validity of said bonds and coupons as binding obligations upon 
the municipality. 

Plaintiff further avers that since the date of said subscription and 
since the issuance of said bonds and coupons the said municipal 
corporation has changed its organization, in the manner provided 
for by the laws of the State of Missouri, from a town to a city of the 
fourth class, and thatassuch the defendant, thenow City of Memphis, 
it is the legal successor to the municipal corporation formed by the 
inhabitants of the town of Memphis, and that the defendant as such 
successor is.charged with the payment of said bonds and coupons. 

1. And for his cause of action plaintiff avers that he is the owner 
and holder of the fourteenth maturing coupon herewith filed, and 
which were detached from bond No. 3 of said series of bonds so as 
aforesaid issued to secure the payment of said subscription to the 
“pital stock of said Missouri, Iowa and Nebraska Railway Com- 
pany; that said coupon is payable at the bank of the Farmers’ 
Loan and Trust Company, in the city of New York, on the four- 
teenth day of March, 1885, and is for the sum of eighty dollars. 
Plaintiff states that no provision has been made by the defendant 
for the payment of said coupon, nor is there now nor has there ever 

been in said bank any money to pay said coupon or any part 
7 thereof; that the same is now dueand unpaid. Wherefore the 

plaintiff demands judgment for the sum of eighty dollars and 
interest thereon from maturity of said coupon. 

2. And for further cause of action plaintiff states that he is the 
owner and holder of the following interest coupons, to wit : 

The fourteenth maturing coupon, detached from bonds Nos. 4, 6, 
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8, 9, 11, 13, 14, 16, 18, 20,.21, 22, 23, 25, 26, 28, and 30, and due 


March Ist, 1885. 

The thirteenth maturing interest coupon, detached froin bonds 
Nos. 3, 4, 6, 8, 9, 11, 18, 14, 16, 18, 20, 21, 22, 23, 25, 26, 28, and 30, 
due March Ist, 1884. 

The twelfth maturing interest COUPON, detached from bonds Nos. 
3, 4, 6, 8, 9, 11, 18, 14, 16, 18, 20, 21, 22, 25, 25, 26, 28, and 30, due 
March Ist, 18858. 

The eleventh maturing interest coupon,detached from bonds Nos. 
3, 4, 5, 6, 8, 9, 11, 18, 14, 16, 18, 20, 21, 22, 23, 24, 25, 26, 28, and 30, 
due March lst, 1882. 

es _— eres a oa coupon, detached from bonds Nos. 3, 
4, o, G, 8, 9; 21, V3, 3 14 16, 18, 20, 22, 23, 24, 25, 26, 28, and 30, due 
Mi: nag | oe 1881. 

The ninth maturing interest coupon, detached from bonds Nos. 9, 
4,9, 6, 8,9, 11, 13, aoe 16, 18, 20, 21, 22, 23, 25, and 30, due March 
Ist, 1880. 

The eighth maturing interest coupon, detached trom bonds Nos, 
2, 3, 4, 5, 6, 8, 9, 11, 13, 14, 16, 18, 20, 21, 22, 23, 25, 26, 28, and 30, 
due March Ist, 1879. 

The seventh maturing interest coupon, detached from bonds Nos. 
8, 16, and 30, due March Ist, 1878 

The sixth maturing interest coupon, detached from bonds Nos. 8, 
16, and 30, due March Ist, 1877. 

The fifth maturing interest coupon, detached from bond No. 16, 

due March Ist, 1876. 
S That said coupons were severally detached from the bonds 

above numbered, being a part of the bonds so as aforesaid 
issued by said town of Memphis in payment for said subscription 
of stock as stated in the first count herein; that each of said cou- 
pons are payable, at the several and respective dates of their matu- 
rity, at the bank of the Farmers’ Loan and Trust Company, in the 
city and State of New York,and are each severally and respectively 
for the sum of eighty dollars. 

Plaintiff says that no provision has been made for the payment 
of said coupons when due, nor is there now nor has there ever 
been any money in the bank of the said Farmers’ Loan and Trust 
Company to pay said coupons or any part thereof, and that the en- 
tire amount of all said coupons is now due and unpaid, for which 
the plaintiff asks judgment, together with the interest thereon at the 
rate of seven per cent. per annum upon each of said coupons from 
their respective dates of maturity, according to the laws of the State 

New York, wherein said coupons are payable. 

Plaintiff says the principal of the above-described coupons herein 
sued on amounts to eleven thousand and forty dollars ($11,040.00), 
for which, together with interest due on each of said coupons from 
the maturity thereof, plaintiff asks judgment. 

Fr. T. HUGHES anp 
MOUGH, OVERALL & JUDSON, 
Attys for PUG. 
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And thereupon a summons was Issued in said cause in words and 
figures following, to wit: 


o Summons. 


UNITED STATES OF AMERICA, aa 
Y . + ag: ° ‘a set . 
Eastern District of Missouri, J 


In the Cireuit Court of the United States in and for said District. 


The President of the United States to the marshal of the United 

States in and for said district, Greeting : 

You are hereby commanded to summon the City of Memphis, a 
municipal corporation and a citizen of the State of Missouri, that it 
be and appear before the honorable circuit court of the United States 
in and for the eastern district of Missouri on the first day of the next 
term theeof, to be holden at the city of St. Louis, in and for said 
district, on the third Monday of March next, then and there to an- 
swer the complaint of William Hill, a citizen of the State of Illinois, 
as set forth in the petition filed in said court on the 25rd day of 
February, A. D. eighteen hundred and eighty-six. 

Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 23rd day of February, A. 
D. eighteen hundred and eighty-six. 

Issued at office, in the city of St. Louis, under the seal of said cir- 
cuit court, tne day and year last aforesaid. 


[sEAL. ] A. P. SELBY, Clerk. 


Endorsed upon said summons is the following return of service 
to wit: 


10 Return. 


UnireD STATES OF AMERICA, ) t. 
Eastern District of Missouri, | ° 


| return on this writ that I executed the same on the 25th day of 
February, A. D. 1886, on the defendant, City of Memphis, a munic- 
ipal corporation, by delivering a true copy of the within writ, with 
complaint attached, to Elias Scofield, mayor of said city of Memphis, 
at Memphis, in the above district. , 
J. E. D. COUZINS, 
United States Marshal, Eastern District of Missouri, 
By O. K. WHEELER, Deputy. 


And afterwards, to wit, on the 16th day of March, A. D. 1886, 
there was filed In said cause an answer in words and figures follow- 
Ing, to WIL: : 


— 


ayn ees a 
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Answer. 


In the Cireuit Court of the United States for the — District of Mis- 
sourl. March Term, 1886. 


WILLIAM Hix, Plaintiff, ) 

ry ( . wa 1 . . \ No. 29620. 
[Tue City oF Mempuis, in the State of Missouri, De- { 
fendant. J 


Now comes the defendant, by Henry A. Cunningham, its attor- 
ney, and by leave of court makes this its answer to plaintiff’s peti- 
tion: 

1. For its answer to the first count of plaintiff’s petition defendant 
denies each and every allegation therein contained. 

2. For further answer to said first count of plaintiff’s peti- 
1] tion defendant avers that the alleged coupon therein declared 

upon is not the act or deed of this defendant. 

3. For further answer to said first count of plaintiff’s petition de- 
fendant avers that plaintiff is not the real party in interest prose- 
cuting this action. 

4. For further answer to said first count of plaintiff’s petition de- 
fendant avers that at no general or special election therein held have 
two-thirds of the qualified voters of the city of Memphis or of the town 
of Memphis or of the inhabitants of the town of Memphis, in the State 
of Missouri, assented to any subscription of stock by any such cor- 
poration or to any issue of bonds by any such corporation to the 
Missouri, Iowa & Nebraska Railway Company or to any other com- 
pany. 

o. For answer to the second count or cause of action in plaintiff’s 
petition contained defendant denies each and every allegation in 
said count in said petition contained. 

6. For further answer to said second count or cause of action in 
plaintiff’s petition contained defendant avers that it did not make 
the pretended bonds or either of the pretended coupons in said count 
described. 

7. For further answer to said second count or cause of action in 
plaintiff’s petition contained defendant avers that he is not the real 
party in interest prosecuting this action. 

8. For further answer to said second count of plaintiff’s petition 
defendant avers that at no time at any general or special election 
therein held have two-thirds of the qualified voters of the city of 
Memphis or of the town of Memphis or of the inhabitants of the 
town of Memphis, in the State of Missouri, assented to any subscrip- 
tion of stock by any such corporation or to any issue of bonds by 

any such corporation to the Missouri, lowa and Nebraska 
12 Railway Company or to any other railroad company. 

9. For further answer to said second count of plaintiff's 
petition defendant avers that by an act of the General Assembly of 
the State of Missouri entitled An act to repeal an act to incorporate 
the town of Memphis, approved Dec. 51st, 1859, the said town of 
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Memphis, in the State of Missouri, did on said date cease to have a 
corporate existence; that defendant has been since 1880 a de facto 
city of the fourth class, but that between the years ]860 and 1880 
there existed in the State of Missouri no lawfully constituted corpo- 
rate body known or designated as the town of Memphis or the in- 
habitants of the town of Memphis; wherefore, hav’ng fully answered, 
defendant prays to be dismissed with its costs in this behalf in- 
curred. 
HENRY A. CUNNINGHAM, 


Attorney for Defendant. 


And afterwards, to wit, on the 18th day of March, A. D. 1886, 
there was filed in said cause a replication in words and figures fol- 
lowing, to wit: 

Replication. 


In the United States Circuit Court for the Eastern District of Mis- 
sourl. March Term, 1886. 


WinniaM Hi yr, PI’ff, 
Us. Pa No. 2620. 
Crry or Memputs, Def’t. J 


Now, at this day, comes the plaintiff, and for replication to de- 
fendant’s answer denies each and every allegation thereof. 7 
Kr. T. HUGHES.& 
HOUGH, OVERALL & JUDSON, 
Att’ys for PUF. 


13 And afterwards, to wit, on the second day of April, A. D. 
1886, at a regular stated term of said circuit court of the 


United States for the eastern district of Missouri, the following fur- 


ther proceedings were had, to wit: 
Case Called. 


WILLIAM | [rn1, Plaintiff, 
US. é 


Ciry or MEMPHIs, Defendant. J 


Now come the parties, by their attorneys, the plaintiff by Hughes 
and Overall and the defendant by H. A. Cunningham, and, this 
‘ase being regularly called for trial and both parties being ready, it 
is ordered that a jury come; and thereupon come said jury, to wit, 
kK’. M. Gifford, Dabney Bowles, James Penn, J. G. Depoyster, Albert 
Glore, Curtis Rainier, H. G. Bohn, George C. Hays, Luther Arm- 
strong, William A. Stickney, Thomas D. Witt, and Frank O. Saw- 
yer, twelve good and lawful men duly empaneled and sworn to well 
and truly try the issues joined herein; and thereupon the evidence 
was partly heard, but, not being concluded at the hour of adjourn- 
ment, it is ordered that further proceedings herein be continued 
until to-morrow morning. 


er eo 
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And afterwards, to wit, on the third day of April, A. D. 1886, the 
following further proceedings were had and appear of record in said 
case, to wit: 


Judgment. 


WILLIAM Hit, Plaintiff, 
US. 
Crry or Mempuis. Defendant. J 


it 2620. 


Now again come the parties, by their respective attorneys, the 
plaintiff by Hughes and Overall and the defendant by H. A. 
Cunningham, and also come the jury as on yesterday, to wit, 
14 I’. M. Gifford, Dabney Bowles, James Penn, J. G. Depoyster, 
Albert Glore, Curtis Rainier, H. G. Bohn, George C. Hays, 
Luther Armstrong, William A. Stickney, Thomas D. Witt, and 
Krank O. Sawyer, who, after hearing the evidence and arguments 
of counsel and receiving the charge of the court, return the follow- 
ing verdict: 


‘“ We, the jury, find for the defendant. 
“Te M. GLEFORD, Foreman” 


It is therefore considered by the court that the plaintiff take 
nothing by his writ herein; that the defendant, The City of Mem- 
phis, go hence without day and have and recover of the plaintiff, 
William Hill, its costs in this behalf expended, and that a fee bill 
or execution issue therefor. 


And afterwards, to wit, on the 30th day of April, A. D. 1886, the 
following further proceedings were had and appear of record in said 
vase, to wit: 

Writ of Error Allowed. 


WirttiAM Hinr, Plaintiff, 
vs. + 2620. 
City or Mempuis, Defendant. J 
Now comes the plaintiff, by attorney, and presents to the court his 
bill of exceptions, which is allowed, signed, and ordered to be filed 
and made a part of the record herein. 


And said plaintiff presents to the court a writ of error to remove 
this cause to the Supreme Court of the United States, and a citation, 
citing and admonishing the said defendant to be and appear at said 
Supreme Court, at the next term thereof, on the second Monday of 
Mectober next, at Washington, D. C.; which said writ of error is 
allowed and said citation signed by the judge. Said plaintiff also 
presents his bond in the penal sum of five hundred dollars; which 
bond is approved and ordered to be filed as part of the record 

herein. 
15 Said bill of exceptions is in words and figures following, to 
wit: 


‘) ory © 
an JOVU 
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Bill of kLaxceptions. 
In the Cireuit Court of the United States, Eastern District of Mis- 
sourt. 


Ww. HI vs. Crry or MEMPHIs. 
APRIL 2, 1886. 


Be it remembered that the above-entitled cause came on for a 
hearing April 2,1886, before the court and Jury, plaintiff being rep- 
resented by John H. Overall and F. T. Hughes and the defendant 
by Henry A. Cunningham, when the following proceedings were 
had: 

Plaintiff, to sustain the issues on his part, introduced an act of 
the General Assembly of the State of Missouri entitled “An act to 
incorporate the Alexandria and Bloomfield Railroad Company,” ap- 
proved February 9, 1857, as follows: 

Be it enacted by the General Assembly of the State of Missouri 
as follows : 

$1. That James Cowgill, Robert E. Hill, Wm. C. Young, A. Max- 
well, De Kalb Musgrave, Robert McKee, Thomas C. Rutherford, 
Hrancis Smith, Sam. James Fletcher, Willis Curd, Joseph J. Ben- 
ning, and Reynolds Bane, of the county of Clarke, and all such per- 
sons as may hereafter become stockholders in the said company, 
shall be, and they are hereby, created a body corporate and politic, 
in fact and in name, by the name and style of the “Alex- 
andria and Bloomfield Railroad Company,” and by the same 
title the stockholders shall be in perpetual suecession and_ be 
able to-sue and be sued, to plead and be impleaded in all 

courts of record and elsewhere, and to purchase, receive, 

16 have, hold, and enjoy to them and to their successors 
lands, tenements, and hereditaments, goods, chattels, and all 
estates, real, personal, and mixed, of what kind or quality soever, 
and the same from time to time to sell, mortgage, grant, alien, and 
convey, and to make dividends of such portions of the profits as 
they may deem proper; and also to make and have a common 
seal, and the same to alter and renew at pleasure; and also to or- 
dain, establish, and put in execution such by-laws, ordinances, and 
regulations as shall be necessary and convenient tor the government 
of said corporation, not being contrary or repugnant to the Consti- 
tution and laws of the United States and of the State of Missouri, 
and generally to do all and singular the matters and things which 
to them it shall lawfully appertain to do for the well-being of said 
corporation and the due management and ordering of the affairs of 
the same: Provided always, That it shall not be lawful for the said 
corporation to deal or use or employ any part of the stock, funds, or 
money in buying or selling any wares or merchandise in the way 
of traffic or in banking or brokering operations. 
$ 2. The capital stock of said company shall be two millions of 
dollars, divided into twenty thousand shares of one hundred dol- 
Jars each, and it shall be lawful for said corporation, when and _ so 


t. 
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soon as, in the opinion of the individuals named in the foregoing 
section, a sufficient amount of stock shall have been taken for that 
purpose, to commence and carry on their said proper business and 
railroad ofperations under the privileges and conditions herein 
granted. 

$3. That said company are hereby authorized and empowered to 
eause books for the subseription of stock to be opened at such times 
and places as they may deem most conducive to the attainment of 
the stock required. 

§ 4. So soon as one thousand shares of the stock shall be 

17 subseribed the directors shall cause an election to be held for 

nine directors, at such time and place as they may appoint, 

and give notice of the same in one or more newspapers published 
in the State. 7 

§ 5. An election for nine directors shall be held on the first Mon- 
day in May in each year and, if not held on that day, at any other 
time the directors may designate. The election shall be held under 
the supervision of one or more stockholders, and the persons receiv- 
ing the highest number of votes shall be elected and continue in 
office until their successors shall be qualified. Every stockholder 
shall be entitled to one vote for each share held by him, and he 
may vote by proxy. Soon after the election the directors shall meet 
and elect one of their number president, who shall hold his office 
for the term for which he was elected director and until his succes- 
sor be qualified. 

$6. The directors shall appoint agents, clerks, engineers, super- 
intendents, and other officers and servants for seid company; shall 
keep a journal of their proceedings; shall cause correct books and 
accounts to be kept. They may determine by by-laws what mum- 
ber of directors shall constitute a quorum, and may appoint com- 
mittees and fill all offices under said company. They shall fix the 
salaries of the president and the officers and agents, but no director 
shall receive any compensation for his services as such. They may 
take security from officers and agents, and may adopt such measures 
and do such acts as will be best calculated to promote the prosperity 
and usefulness of said company. 

§ 7. The directors shall make and advertise calls for the payment 
of capital stock at such times and in such manner as they may deem 

proper, and if any stockholder shall fail to pay such requi- 

18 sition within fifteen days after the time appointed said com- 

pany may recover the same, with Interest, or, if not paid, 

may declare the stock forfeited and sell the same, and no delinquent 
stockholder shall vote in said company. 

§ 8. Said company shall have full power to survey, mark, locate, 
and construct a railroad from the city of Alexandria, in the county 
of Clarke, in the direction of Bloomfield, in the State of Iowa, to such 
point on the northern boundary line of the State of Missouri as shall 
be agreed upon by said company, and a company authorized on the 
part of the State of Iowa to construct a railroad to intersect the road 
authorized to be constructed by the provisions of this act at the 
most practical point on said State line, and for that purpose may 
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hold a strip of land not exceeding one hundred feet wide, and may 
also hold sufficient land for the construction of depots, warehouses, 
aud water-stations, and may select such route as may be deemed 
most advantageous. ; 

$9. The stock of said company shall be exempt from taxation for 
the period of twenty years after its completion. 

$10. Said company shall in all things be subject to the same re- 
strictions and entitled to all the privileges, rights, and immunities 
which were granted tothe North Missouri Railroad Company by an 
act entitled ‘‘An act to incorporate the North Missouri Railroad 
Company,” approved March 5, 1851, so faras the same are applicable 
to the company hereby created, as fully and completely as if the 
same were herein re-enacted. 

$11. Said company shall commence the construction of said road 
within ten years after the passage of this act and complete the same 
in ten years thereafter. 

$12. The stockholders of said company shall be and are 


19) hereby exempted from the effects of sections nine and ten of 


the act entitled “An act to authorize the formation of railroad 
associations and to regulate the same,” approved December 13, 
1855. 
This act to take effect from and after its passage. 
Approved February 9, 1857. 


Plaintiff next introduced in evidence an act of the General Assem- 
bly of the State of Missouri entitled “An act to incorporate the North 
Missouri Railroad Company,” approved March 3, 1851, as follows, to 
Wit: 


Be it enacted by the General Assembly of the State of Missouri as 
follows : 
$1. A company is hereby incorporated called “the North Mis- 
sourl Railroad Company,” the capital stock of which shall be six 
millions of dollars, to be divided into shares of one hundred dollars 
ach, the holders of which, their successors and assigns, shall consti- 
tute a body corporate and _ politic, and by the name aforesaid shall 
have continued succession, may sue and be sued, plead and be im- 
pleaded, defend and be defended against, and may make and use a 
common seal and change or alter the same, and shall be able in law 
and equity to make contracts; may take, hold, use, possess, and 
enjoy the fee-simple or other title in and to any real estate, and may 
sell, convey, pledge, mortgage, or dispose of the same; may make 
vy-laws, rules, and regulations proper and necessary for carrying 
into effect the provisions of this act not repugnant to the Constitu- 
tion or laws of the United States or of this State, and shall have the 
usual and necessary powers of companies for such purposes. 
$2. David Kk. Pittman, Charles M. Johnscn, William J. McEI- 
hiney, Benjamin A. Alderson, Arnold Krekel, Ludwell FE. 
20 Powell, Robert H. Parks, Andrew King,and Robert Frazier, 
of the county of St. Charles; John A. Pulliam and Thomas 
J. Marshall, of Warren county ; Charles B. Harper and Jas. H. Rob- 


ae 
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inson, of Montgomery county ; Jefferson IF. Jones and John Harri- 
son, of Callaway county; R.C. Calhounand B. Z. Offutt, of Audrian 
county - William H. Parcels and Jas. C. Goode, of Adair county ; 
George A. Shortridge and Benjamin Sharp, of Macon county, and 
Dabney Garth, John MeCampbell, and Hancock Jackson, of Ran- 
dolph county, or any nine of them, shall constitute the first board 
of directors under this act and shall hold their ofhiee until their suc- 
cessors shall be qualified. They shall, within any ten years from 
the date of the passage of this act, meet at such time and place as 
shall be designated by any three of them and organize as a board of 
directors, and when organized they shall cause Dooks to be opened 
for the subscription, of the ¢ ‘apital stock of said company, at such time 
and place as they may designate, under the supervision of such per- 
sons as they may appoint, and may continue them open so long as 
they may deem proper, and may reopen such books when necessary 
until the whole stock shall be subseribed. 

S 3. So soon as fifteen hundred shares shall be subseribed the di- 
rectors shall cause an election to be held for nine directors, at sueh 
time and place as they may appoint, and give notice of the same in 
two or more public newspapers. 

s 4. An election for nine directors shall’be held on the first Mon- 
day in April in each year, and if not held on that day an election 
may be held at any other time that the directors shall designate. 
The election shall be held under the supervision of one or more 

stockholders, and the persons receiving the highest number 
2] of votes shall be elected and shai! continue in office until their 

successors be qualified. Every stockholder shall be entitled 
to one vote for each share held by him, and he may vote by proxy. 
Soon after their election the directors shall meet and elect one of 
their number president, who shall hold his office for the term for 
which he was elected director and until his successor shall be 
qualified. 

$5. The directors shall ap point agents, clerks, engineers, superin- 
saislicene and other officers and servants for said company ; shall 
keep a journal of their proceedings ; shall cause correct books and 
accounts to be kept. They may determine by law what number of 
directors shall constitute a quorum, and may appoint committees : 
fill all vacancies in any office under said company. They shall fix 
the salaries of the president and the a and agents. ‘They may 
take security from thelr officers and agents and. m: iy adopt such 
measures and do such acts as will be best calculated to promote the 
prosperity and usefulness of said company. 

The directors shall make and advertise calls for the payment 
of the capital stock at such times and in such manner as they may 
deem proper, and if any stockholder shall fail to pay any such 
requisition within ten days after the time appointed the said com- 
panv may recover the same, with interest, and if not collected may 
declare the stock forfeited and sell the same, and no delinquent 
stockholder shall vote in said company. 

$ 7. Said company shall have full power to survey, mark, locate, 
and construct a railroad from the city of St. Charles, in the county 
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of St. Charles, passing up the divide between the tributaries of the 
Mississippi and Missouri rivers, as near as may be, to the northern 

boundary line of this State, with a view that the same may 
22 be hereafter continued northwardly into the State of Iowa in 

the direction of Fort Des Moines, in that State, and for that 
purpose may hold a strip of land not exceeding one hundred feet in 
width, with as many sets of tracks as the said president and directors 
may deem necessary: Provided, That in passing hills or valleys the 
said company are authorized to extend said width in order to effect 
said object, and may also hold sufficient Jand for the erection of 


depots, warehouses, and water-stations, and may extend branch rail-_ 


roads to any point in any of the counties through which said road 
may be located. 

§ 8. Said company may take voluntary relinquishments of the 
right of way for said ruad and the necessary depots and water-sta- 
tions, and if the land through which such road shall pass shall be- 
long to minors, in whole or in part, the guardian or curator of such 
minor shall have power to convey to said company so much of the 
land as may be necessary for the purposes aforesaid on fair and 
equitable terms, but every such conveyance by a guardian shall be 
subject to the approval or rejection of the probate or county court 
in which such guardianship is pending. 

§ 9. If any owner of any tract of land through which such rail- 
road shall pass shall refuse to relinquish the right of way for said 
road to said county, or if the owners be infants or persous of un- 
sound mind or non-residents of the State, the facts of the case shall 
be specifically stated to the judge of the circuit court of the county 
in which such lands are situated, and said judge shall appoint three 
disinterested citizens of the county to view said lands, who shall 
take into consideration the value of the land and the advantages 
and disadvantages of the road to the same, and shall report under 

oath what damages will be due to said land or any improve- 
23 ments thereon, stating the amount of damage assessed, and 

shall return a plat of the land thus condemned. Notice of 
such application shall be given to the owner of such land five days 
before the making of the application, if such owner reside in this 
State, or to his guardian, and if such owner be a non-resident of this 
State he may (be) served with actual notice or by an advertisement 
for four weeks in some public newspaper. 

$10. The persons appointed to view and value such land shall 
file their report and plat in the office of the clerk of the circuit court 
of the county in which the land or a part thereof is situated, and if 
no valid objection be made to said report the court shall enter judg- 
ment in favor of such owner against such company for the amount 
of damages assessed, and shall make an order vesting in said com- 
pany the fee-simple title of the land in such plat and report de- 
scribed. Objections to such report must be filed within ten days 
after the same shall be filed, which objections shall be examined by 
said judge in term time or vacation, end he may hear testimony 
and by judgment confirm said report or may set the same aside and 
appoint three other viewers, who shall proceed in the same manner 
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and make their report until a report is contirmed: Provided, in 
order that the progress of the work may not be impeded, ‘That after 
said viewers have filed their report and plat in the office as aforesaid 
the company, after having made a tender of the amount of dam- 
ages to the person or persons, or made a deposit of the same with 
the clerk of the county court in which the case may be pending, 
shall be authorized to proceed in the constitution (construction) of 
the work as fully as though no disagreement had arisen. In all 

such cases the court shall adjudge the costs of the proceed- 
24 ings according to equity, and the court shall have power to 

make such orders and take such other steps as will promote 
the ends of justice between the owners of such Jands and said com- 
pany. 

$11. Said company may build said road along or across any State 
or county road or street or wharves of any town or city and over 
any stream or highway, but whenever said road shall cross any 
State or county road said company shall keep good and sufficient 
‘auseways or other adequate facilities for crossing the same; and 
said railroad shall not be so constructed as to prevent the public 
from using any road, street, or highway along or across which it 
may pass, and when said railroad shail be- built across any naviga- 
ble streazn said company shall erect a bridge sufficiently high on 
which to cross, or shall construct a drawbridge (the Missouri river 
excepted), so that in no case shall the free navigation of such stream 
be obstructed. When any person shall own land on both sides of 
said road said company, when required so to do, may make and 
keep in good repair one causeway or other adequate means of cross- 
ing the same. 

$ 12. Said company shall commence the construction of said road 
within nine years and shall complete the same within twenty years 
thereefter; and said company shall have general power to use, man- 
age, control, and enjoy said road; shall determine what kind of 
‘arriages shall be used thereon and by whom and in what manner; 
and shall determine the terms, conditions, and manner in which 
merchandise, property, and passengers shall be transferred (trans- 
ported); and shall have power to construct and keep such turnouts, 
vates, bridges, culverts, toll-houses, depots, warehouses, causeways, 
and other buildings, machinery, and fixtures as may be necessary. 

Said company may receive such tolls and freights as may be 
25) determined upon by the directors, and shall keep posted up 
estimates of the rates of toll aad freight to be charged. 

§ 13. Dividends of the profits of said company shall be made an- 
nually, or oftener if necessary, but the directors may reserve or set 
apart a portion of the profits as a contingent fund to meet expenses 
and losses. 

$14. It shall be lawful for the county court of any county In which 
any part of the route of said railroad may be to subseribe to the 
stock of said company, and it may invest its funds in the stock of 
said company and issue the bonds of said county to raise funds to 
pay the stock thus subscribed and to take proper steps to protect the 
interests and credit of the county. Such county court may appoint 
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an agent to represent the county, vote for it, and receive its divi- 
dends; and (any) incorporated city, town, or incorporated company 
may subscribe to the stock of said railroad company, and appoint an 
agent to represent its interests, give its vote, and receive its demands 
(dividends), and may take proper steps to guard and protect the in- 
terests in (of) such city, town, or corporation. 

§ 15. At any annual meeting of said company the directors shall 


make to the stoekholders an exhibit of the affairs and condition of 


the company; one-tenth partin interest of all (the) stockholders may 
call a meeting by giving four weeks’ notice in two public news- 
papers. 
$ 16. When said road shall be completed the company shall file a 
plat thereof in the oftice of secretary of state, and the Legislature 
may at any time require a statement from the company as.to the 
progress of the work, the amount of business, and the receipts of the 
company, and the books and accounts of said company at any time 
(may) be investigated by a committee appointed by the General 
Assembly. 
26 $17. Said company shall keep a fair record of the whole 
expense of constructing said road, and at the end of fifty 
years the State shall be at liberty to purchase said road by paying 
to said company the amount which it shali be valued (at) by per- 
sons to be mutually chosen by the State and by said company, but 


two years’ notice shall be given to said company of the intention of 


the State to purchase said railroad. 

$18. When any person shall cease to be a stockholder he shall 
cease to be a member of said company. 

$19. If any person shall wilfully injure, obstruct, or destroy said 
railroad, or shall break, destroy, or deface any work, edifice, or other 
fixture or improvement belonging to said company, he shall be con- 
sidered guilty of a criminal offence, and shall be punished in such 
manner as shall be prescribed by law, and shall also be liable to 
said company for all damages by it sustained. 

§ 20. The operations of said company shall be confined to the 
general business of locating, constructing, making, and using said 
railroad and the acts necessary or proper to carry the same into com- 
plete and successful operation. 

$ 21. The stock of said company shall be considered personal 
property, and shall be assignable and transferable according to such 
rules and restrictions as the board of directors shall from time to 
time make and establish, subject, however, to the laws of this State 
as the same exist or may be changed hereafter. In case that it 
shall happen at any time that an election of directors should not be 


made on any day when, pursuant to this act or any regulations of 


said company it ought to have been made, the said corporation shall 
not for that cause be deemed to be dissolved, but it shall and mav 


be lawful on any other day to make and hold an election. of 


27 directors in such manner as shall be regulated by the by-laws 
and ordinances of the company. 

$ 22. Said company shall nave power to receive and hold loans, 

gifts, grants, and donations of lands, money, or bonds in any quan- 


ty 
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tity from this State or the United States, and may sell, convey, 
pledge, mortgage, or otherwise dispose of said lands, money, or 
bonds or any part thereof and apply the proceeds of the same to 
the construction of said railroad. 
This act to take effect and be in force from and after its passage. 
Approved March 3, 1851. 


Mr. CUNNINGHAM: I do not know whether it is better to dispose 
of each point as the plaintiff presents it or to wait until they are 
all presented, but I will now state that point was one that was passed | 
upon by your honor heretofore. 

Mr. OVERALL: We hayen’t got quite through yet. 

Mr. Cunntnauam: V ery well; I only wish to separate one from 
the other. 


Plaintiff next introduced an act of the General Assembly of the 
State of Missouri entitled “An act to amend an act entitled ‘An act 
to incorporate the Alexandria & Bloomfield Railroad Company,’ 
approved February 9th, 1857, authorizing said company to change 
the incorporate name of the company and authorizing said com- 
pany to extend said road from a point at and near Luray, Clarke 
county, Missouri, to Nebraska City, in Nebraska Territory, by way 
of or near Rockport, in Atchison county, Missouri, and also author- 
izing said company to adopt all or any of the sections of this act, 
the same to be binding on said railroad company,” approved Feb- 
ruary 19th, 1866. 


Mr. CUNNINGHAM: I desire to note the objections I made at the 
previous trial, that this act is repugnant to the consti- 
28 tution or organic law of the State then in force. 
The Court: I suppose all counsel desires is to make the 
record complete in order to reach the question. 

Mr. OVERALL: I desire next to introduce the record of the Alex- 
andria & Bloomfield Railroad Company, especially that part show- 
ing the adoption of the first section of the last act that has been 
introduced in evidence. 

Mr. CUNNINGHAM: I object to the admission of this record until it 
is proven to be such. 

Mr. OVERALL: I will do that. I did not know but we might re- 
move the necessity for that. 


Plaintiff then called F. 7. HtGurs, who, being duly sworn, testi- 
fied as follows: 


(By Mr. OvERALL :) 


Q. Your name is Felix T. Hughes? 

A. Yes, str. 

Q. What position, if any, did you occupy in the Missouri, lowa 
and Nebraska Railway Company ? 

A. I have been its general solicitor since, I believe, its organiza- 
tion or about the time it commenced building. 

(). Do you know what book this is? (Book shown to the witness. ) 
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A. Yes, sir; I have had possession of this book for 10 or 15 years. 

Q. What book is that? 

A. It is the record—the original record book of the Alexandria & 
Bloomfield, Missouri, lowa and Nebraska, the Alexandria, Nebraska 
& Missouri, and Iowa and Nebraska Railway Co’s. 

Cross-examination by Mr. CUNNINGHAM, counsel for the de- 
fendant : 


Q. Mr. Hughes, when did you first see this book ? 
29 A. I think about 1869 or 1870. 
Q. Where? 

A. In the oftice of the Missouri, Iowa and Nebraska Railroad Com- 
any. 

Q. Office of the Missouri, lowa & Nebraska Railroad Company ? 

A. Yes, sir. 

Q. Did you ever know that book to be the record of the company 
called the Alexandria & Bloomfield Railroad Company, of your own 
knowledge ? 

A. I know that this is the book that has been in the office. I 
have had this book in court and have had it before the board of 
directors, and I know that we have used this in connection with the 
board of directors ever since 1870. 

Q. That is not the question which I asked. The question which 
I asked is, What evidence have you that that is the record of the 
Alexandria & Bloomfield Railroad Company—not of the Missouri, 
Towa and Nebraska Railroad Company ? 

A. Well, sir, the evidence I have is that I obtained it from the 
record—from the custodian of the 
@. Who was the custodian ? 

A. Mr. Fitzhenry. 

Q. What was he? 

A. Secretary of the Missouri, lowa & Nebraska Railway Co. 

Q. Secretary of the Missouri, lowa & Nebraska Railway Com- 
pany ? 

Yes, sir. 

Q. But not of the Alexandria & Bloomfield railway ? 

A. No, sir. 

Q. You never knew the record when it was ever in .possession of 
the Alexandria & Bloomfield Railroad Company ? 

A. No; I did not. 

Q. Didn’t you testify on the previous trial of this case that you 
first saw that book in 1872? 

A. I don’t know about that. 

Q. Did you so testify in the previous trial ? 
30 A. I can’t say whether I so testified in the previous trial 
or not. 

Q. May you not be mistaken if you say you saw it before 1872? 

A. No; I think I am not. 

. Well, which is the fact ? 

A. The facts are I saw this book in—about, I think, in September, 
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(. For the first time ? 

A. Yes, sir. 

A. And it was then in the custody of the company called the Mis- 
sourl, lowa & Nebraska Railway Co. ? 

A. Yes,sir. 

Q. You never saw it or knew it in the custody of any company 
valled the Alexandria & Bloomfield Railroad Company ? 

A. No. 


Mr. CUNNINGHAM: I submit to the court it has not yet been 
proven to be the record of the Alexandria & Bloomfield Railroad 
Company. 


Plaintiff then introduced a copy, certified to by Michael k. 
McGrath, secretary of state of the State of Missouri, on the 8th day 
of March, 1884, of the articles of consolidation of the lowa & South- 
ern Railway Company and of the Alexandria & Nebraska City 
Railway Company, forming the Missouri, lowa & Nebraska Railway 
Co., as follows: 


STATE OF MISSOURI, 88: 


I, Michael K. McGrath, secretary of state of the State of Missouri, 
hereby certify that the annexed pages contain a full, true, and com- 
plete copy ot the articles of consolidation of the “ Iowa Southern 
Railway Company ” and the “Alexandria and Nebraska City Rail- 
road Company” under the name of “ Missouri, Towa & Nebraska 
Railway Company,” filed May 11, 1570, as the same appears on file 
and of record, as the law direets, !n this office. 

In testimony whereof I have hereunto set my hand and affixed the 

great seal of the State of Missouri. 
Ol Done at office, in the city of Jefferson, this eighth dav of 
March, A. D. eighteen hundred and eighty-four. 

[SEAL. ] MWCH’L kK. McGRATH, 

| Secretary of State. 


Articles of Consolidation. 


Articles of consolidation made and entered into this twenty-sixth 
day of March, in the year of our Lord one thousand eight hun- 
dred and seventy, between the Iowa Southern Railway Company, 
a corporation existing under the laws of the State of Iowa, and 
the Alexandria & Nebraska City Railroad Company, a corpora- 
tion existing under the laws of the State of Missouri. 


Whereas the railways respectively owned by the said companies 
above named constitute a continuous line of railway for the passage 
of cars from the city of Alexandria, in the State of Missouri, to a 
point on the Missouri river in Iowa near Nebraska City, in the 
State of Nebraska, and the directors of the said companies upon 
mature consideration have determined that the interests of the re- 
spective stockholders of said companies and the publie interests and 
convenience will be greatly promoted by the union of their several 
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roads into one road and by the consolidation of the respective stocks 
of said companies into one common consolidated stock ; and 
Whereas the said companies are authorized by acts of the Legis- 
latures of the said States of Iowa and Missouri to effect such union of 
their respective roads and to form by consolidation of their respect- 
ive rights and franchises one company, and have agreed so to do 
upon the terms and conditions hereinafter mentioned and contained : 
Now, therefore, this agreement, made by and between the 
32 corporations above named, parties hereto, under and by vir- 
tue of the authority conferred upon them by the laws of the 
said several States, witnesseth: That the said lowa Southern Railway 
Company and the said Alexandria and Nebraska City Railroad 
Company do agree, and each for itself doth severally agree, that the 
said companies shall be consolidated into and form one corporation 
under the name and style of the Missouri, fowa and Nebraska Rail- 
way Company, and in pursuance of the said acts of the Legislatures 
of the said States of lowa and Missouri the said parties hereto do 
hereby prescribe the following terms and conditions of the said 
consolidation, and do respectively agree thereto and to the mode of 
carrying the same into effect as herein provided for: 


Article 1st. 


The directors of said Missouri, fowa and Nebraska Railway Com- 
pany shall be for the present thirteen in number, which said num- 
ber may at any future election held by the stockholders, by a reso- 
lution first passed by a two-third vote of said stockholders, be re- 
duced to nine in number, all of whom said directors shall be stock- 
holders in the corporation. The following-named persons shall 
constitute the first board of directors of said Missouri, Iowa and 
Nebraska Railway Company: James Fitzhenry, Geo. M. Ochiltree, 
EK. Pratt Buell, Peter W. Plantz, Enoch Hinckley, William Bradley, 
S. A. Dickey, C. H. Howell, John A. Talbot, Jacob Rummell, C. W. 
Bowen, James A. Breazeale, and F. M. Drake, and shall hold their 
offices until the first Monday in January, A. D. 1871, as provided 
and in accordance with the provision of this article. 


Article 2nd. 


Said directors shall at their first meeting after their election elect 

a president and vice-president from their own number, and 

33 shall also then, or as soon thereafter as convenient, elect or 

appoint a secretary, treasurer, and superintendent of said 

company and provide for the appointment of such other officers, 

engineers, clerks, agents, assistants, and: other employees as they 

shall from time to time find necessary for the proper transaction of 
the business of said company. 


Article 3rd. 


lhe annual election of directors shall be held on the first Monday 
of January of each year, at Centerville, Iowa, provided if such 
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election be not held as aforesaid it may be held at any subsequent 
period, of which three weeks’ notice shall be given in two news- 
papers on the line of said road, one of which shall be published at 
Centerville, Iowa, or wherever the principal place of business may 
at the time of said publication be, and the other in Missouri, unless 
said principal place of business should be in Missouri, in which case 
the publication should bein Iowa. The persons receiving the highest 
number of votes shall be directors to succeed those whose term of 
office shall have expired. 


Article 4th. 


Each stockholder shall be entitled to vote in person or by proxy, 
duly authorized, one vote for each share of stock he may own at 
the commencement of each election. 


Article 5th. 


After the consolidation herein provided for is perfected, stock hold- 
ers in said consolidated company only by surrender and exchange 
of their certificates in their several companies shall be entitled to 
vote at any meeting of the stockholders of said consolidated com- 
pany. 

Article 6th. 


The capital stock of said Missouri, Iowa and Nebraska Rail- 

way Company shall be thirteen millions of dollars, to be 

Oo divided into one hundred and thirty thousand shares of one 

hundred dollars each, and the directors may increase the 

.capital stock thereof when necessary upon the approval of a ma- 
jority of the stockholders of said consolidated company. 


Article 7th. 


The private property of the stockholders is hereby exempted from 
liability for the debts of the company except to the amount of the 
unpaid instalment of any stockholder. The stock of said corpora- 
tion shall be transferable under such rules and regulations as may 
be deemed expedient by the board of directors. 


Article Sth. 


Upon the surrender of the present certificates of stock now issued 
and outstanding of either of the companies herein consolidated a like 
amount of the stock, at par, shall, without delay, after its consolida- 
tion, be issued in return thereof to the holders thereof. 


Article Sth. 


[In all cases in which subscriptions or agreements with either of 
sald companies parties hereto for the stock of either of said corn- 
panies have been heretofore made by any person or persons or 
bodies politic of corporate and said subscriptions or contracts for 
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stock yet remain unpaid or unperformed, either in whole or in part, 
the stock of said consolidated company shall, upon payment of said 
subscriptions or performance of said contracts, be issued to the said 
subscribers in the same manner as the several companies parties 
hereto would have been bound to issue their stock, respectively, had 
not this consolidation taken effect. 


Article 10th. 


All and singular the rights and franchises, privileges, real 
35 estate, depot grounds, rights of way, road-bed, railway, iron 
rails, engines, cars, machinery, rolling stock, debts, dues, de- 
mands, choses in action, and property of every description, name, 
and nature in which the said Iowa Southern Railway Company and 
the Alexandria and Nebraska City Railroad Company have, re- 
spectively, any rights, title, or interest, whether 1n possession, rever- 
sion, or remainder, with the appurtenances, upon the ratification of 
these articles of consolidation, as herein and by law provided for, 
and from thenceforth shall be held, owned, and controlled by the 
said Missouri, lowa and Nebraska Railway Company, their success- 
ors and assigns, as fully and completely to all intents and purposes 
as the said several companies do or can now hold, own, use, or con- 
trol the same, and no further conveyance or assurance shall be re- 
quired for the full and complete vesting thereof in said Missouri, 
Iowa and Nebraska Railway Company. 


Article 11th. 


All the books, vouchers, records, muniments of title. and other 
documents pertaining to the business or property of the said several 
companies parties hereto shall be placed in the office of the secretary 
of said consolidated company, and the said books, records, vouchers, 
and papers shall be subject to the proper examination and inspec- 
tion of all persons interested therein, who shall have the same access 
thereto as if the same had remained in the office of the original 
companhles. 


Article 12th. 


The principal place of transacting the business of the consolidated 
company shall be at Centerville, Appanoose county, Iowa, which 
place of business may be changed to any other point on said line at 
any time, in accordance with the provisions of article sixteen of the 
articles of incorporation of said Iowa Southern Railway Company. 


Article 13thi. 


36 The line of the consolidated railway shall extend continu 

ously from the city of Alexandria, Clarke county, Missouri, 
on the Mississippi river, its eastern terminus as the same is now 
located, and partially graded to Centerville, in Appanoose county, 
owa, thence west to the Missouri river, as contemplated by the 
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charter of the Iowa Southern Railway Company, and the said con- 
solidated company shall complete and put in operation said line of 
railway from the city of Alexandria, Missouri, to Centerville, Iowa, 
and from thence westward to the Missouri river as soon as practica- 
ble, and shall continue to maintain and operate said railway as a 
first-class road at, from, and between the said termini, throughout 
its entire length, during the corporate existence of the said consoli- 
dated company. 
Article 14th. 


The said consolidated company shall assume and fulfill and finally 
settle, pay, and dismiss all debts owing and all contracts and agree- 
ments or other obligations entered into by either of said companies 
of every kind and nature, legal and equitable. 


Article 15th. 


In erder to facilitate the settlement of all claims, debts, or obliga- 
tions of either of the companies parties hereto, and properly protect 
the interests of all parties interested, it is agreed that an auditing com- 
mittee from each of said companies parties hereto, consisting of three 
members each, shall be appointed to audit and allow all just claims 
against these said respective companies, or such amounts thereof as 
they shall find just and equitable. The said committee for the 
auditing of the claims against the lowa Southern Railway Company 

shall consist of C. W. Bowen, Jacob Rummell, and John A. 
Ol Talbot, and the said committee for auditing of the claims of 
the Alexandria and Nebraska City Railroad Company shall 
consist of James Fitzhenry, Geo. M. Ochiltree, and Enoch Hinckley. 


Article 16th. 


The consolidated company, in order to raise money necessary to 
construct, complete, equip, and operate the line of railway formed 
by this consolidation and every part thereof, shall have the right 
and power to borrow money to an amount not exceeding two-thirds 
of its capital stock, and to issue the bonds of the consolidated com- 
pany therefor, and to secure the payment of the same by a first 
mortgage or deed of trust on all the property, rights, and franchises 
of the said consolidated company lying between the Mississippi and 
Missouri rivers, in the States of Missouri and Iowa. 


Article 17th. 


It is agreed that these articles of consolidation shall be submitted 
to the stockholders of each of said companies parties hereto ata 
meeting thereof called separately for the purpose of taking the same 
into consideration. Due notice of the time and place of such meet- 
ing and the object thereof shall begiven. ‘The time of such meeting 
of the stockholders of the Iowa Southern Railway Company shall be 
on the 25rd day of April, A. D. 1870, and the place the town of Cen- 
terville, Appanoose county, Iowa. The time of such meeting of the 
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stockholders of the said Alexandria ana Nebraska City Railroad 
Company shall be on the 2nd day of May, A. D. 1870, the place the 
city of Alexandria, in the State of Missourt. } 


Article 18th. 


In witness whereof the corporate seals of the respective companies 
parties to this agreement have been hereunto affixed in quadrupli- 
cate, by order and in the presence of the directors of each of 
35 said companies, duly convened, a quorum of each of the said 
boards of directors being so present and assenting thereto, and 
is attested by their respective signatures hereto, on behalf and by 
order of said boards of directors, and the presidents of each of said 
companies have also, at the same time and in behalf of the said 
respective companies, hereto affixed their names in virtue of resolu- 
tions of said several boards of directors passed at respective meetings 
thereof. 


IOWA SOUTHERN RAILWAY 


COMPANY, 
[SEAL. | By F. M. DRAKE, President. 
Attest: C. W. BOWEN, Secretary. 
i. M. DRAKE, 


Cc. W. BOWEN, 
WM. BRADLER, 

J. A. BREAZEALE, 
JOHN A. TALBOT, 
S. DICKEY, 
JACOB RUMMEL, 
C. H. HOWEL, 


Directors of the Iowa Southern Railway Company. 


ALEXANDRIA & NEBRASKA 


[SEAL. | 3 ) CITY R. R. CO., 
By k. PRATT BUELL, President. 
Attest : P. W. PLANTZ, Secretary. 


E. PRATT BUELL, 
G. M. OCHILTREE, 
EK. HINKLEY, 
S. M. YOUNG, , 
P. W. PLANTZ, 
Directors of the Alerandria and Nebraska City 
Railroad Company. 


[, C.W. Bowen, secretary of the Iowa Southern Railway Company, 
do hereby certify that in pursuance’.of notices published in the 
Loyal Citizen, a newspaper published in the town of Centerville, 
Appanoose county, lowa, the principal office and place of business 

of said company; also in a newspaper published in the town 
39 of Bloomfield, in the county of Davis and State of Iowa, 
through which counties the line of said company is estab- 
lished and the road is to run, the stockholders of said company 
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met at said companie’s office, in the town of Centerville aforesaid, 
on Saturday, the 25rd day of April, 1870, to take into consideration 
the within foregoing agreement, and they then and there proceeded 
to vote by ballot for the adoption or rejection of said agreement ; 
that at said meeting 8,755 votes were cast, each vote representing 
one share of stock; that all of the 8,755 votes so cast were cast in 
favor of the adoption of said agreement, and that none of said votes 
were cast against its adoption, and that the entire number of shares 
of stock of said company is 10,280, and that therefore the stock so 
voted as aforesaid in favor of said agreement is more than four-fifths 
of the entire stock subscribed of the company. 

[In witness whereof I have hereunto set my hand and affixed the 
seal of the said company, at Centerville, Iowa, this 25rd day of April, 
A. D. 1870. 

[SEAT. ] C. W. BOWEN, 


Secretary of the lowa Southern Railway Company. 


I, P. W. Plantz, secretary of the Alexandria and Nebraska City 
Railroad Company, do hereby certify that in pursuance of the notice 
published in the Alexandria Commercial, a newspaper printed and 
published in the city of Alexandria, Clarke county, in the State of 
Missouri (the principal office and place of business of said company 
being in said city of Alexandria), the stockholders of said company 
met at the Pearl Street House, in said city of Alexandria, on Mon- 
day, the 2d day of May, 1870, to take into consideration the within 
and foregoing agreement, and they then and there proceeded to vote 

by ballot for the approval or disapproval of said agreement. 
40) That at said meeting 4,873 votes were cast, each vote rep- 

resenting one share of stock; that all of the 4,875 votes so 
ast were cast in favor of the approval and adoption of said agree- 
ment, and that none of said votes were cast against its approval and 
adoption, and that the entire number of shares of stock of said com- 
pany does not exceed 6,750; and that therefore the stock so voted as 
aforesaid in favor of said agreement is more than two-thirds of the 
entire stock of the company. 

And I further certify that on the same day, and immediately after 
the meeting of the said stockholders had adjourned, the board of 
directors of the Alexandria and Nebraska City Railroad Company 
met, as required by law, to carry the said vote and agreement into 
effect, and did adopt the name of the “ Missouri, lowa & Nebraska 
Railway Company” as the corporate name for the consolidated com- 
pany, and did callin the certificates of stock outstanding in said 
Alexandria and Nebraska City Railroad Company to be exchanged 
for stock in the said new company by ordering and directing notice 
to be given to holders of said outstanding certificates of stock to 
present the same to P. W. Plantz, the secretary of said Alexandria 
& Nebraska City Railroad Company, to be so exchanged on or be- 
fore the first day of July, 1870. 

In witness whereof I have hereunto set my hand and affixed the 
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seal of the Alexandria & Nebraska City Railroad Company this 
third day of May, A. D. 1870. ; 
P. W. PLANTZ, 


[SEAL. | \ 
Secretary of the Alecandria & Nebraska City Railroad Company. 


Filed May 11th, 1870. 
FRANCIS RODMAN, 
Secre’'ty of State. 


1] The Court: What is the date of that? 

‘ Mr. Overat_: The date of the certificate is March 8, 1884. 

The Court: The date of the alleged consolidation ? 

Mr. Huaues: May 3, 1870. 

Mr. OvERALL: May 2nd, 1870. 

Mr. CunninGHamM: I object to it on the ground that it shows no 
authority for this company here named whatever. It 1s not pre- 
tended in this article of consolidation that the Alexandria & Ne- 
braska City is the Alexandria & Bloomfield Railroad Company ; 
that is not shown by these articles at all. 


I now desire to call attention to the fact that in this act of 1866 
there is a change of name of the Alexandria & Bloomfield Railroad 
Company by section 1, as follows: 


“That the Alexandria & Bloomfield Railroad Company may 
change the corporate name of said company to that of the Alexan- 
dria & Nebraska City railroad.” , 


These articles of association are made in behalf of the Alexandria 
& Nebraska City railroad. Having introduced these articles of as- 
sociation I now ask Mr. Hughes whether this book came into the 
hands of the Missouri, lowa & Nebraska Railroad Company as the 
successor of the Alexandria & Bloomfield or the Alexandria & Ne- 
braska City Railroad Company—whether you know that fact ? 

Witness: I know that this is the book that was in their posses- 
sion in the fall of 1870, and has always been used and read as the 
record of the Alexandria & Bloomfield and Nebraska City railroad. 


Mr. CUNNINGHAM: I object to this as incompetent. 
Mr. OVERALL: I offer the book in evidence. 
The Court: I will take it subject to exceptions. 
42 Mr.CUNNINGHAM: I merely except to the ruling of the court 
and also I desire to note my exceptions to the offering of the 
original record. I think that they should offer a certified copy, be- 
cause where they offer everything in this way it is very difficult for 
the stenographer to report everything that they read. 

Mr. OvERALL: I will read from page 80 of this book : 

“At a meeting of the board of directors of the Alexandria «& 
Bloomfield Railroad Company, held pursuant to adjournment, at 
the office of said company, in Alexandria, Missouri, on the 25th of 
August 1866. 7 : 

Present: C. P. Buell, president; J. H. Green, C. O. , Ss. M, 
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Young, and E. Seott, directors. The secretary being absent, J. H. 
Hough was duly appointed secretary pro tem. 

James H. Green offered the following resolution, which was, on 
motion, unanimously adopted: 

Resolved, That section 1 of the act passed by the General Assem- 
bly of the State of Missouri at the last annual session thereof, en- 
titled ‘An act to amend an act incorporating the Alexandria & 
Bloomfield Railroad Company,” approved February 9, 1857, be, and 
the same is hereby, adopted as the law applicable to this company, 
and that on and after the passage of this resolution the same shall 
take effect and be binding upon this company the same if the said 
section lad been incorporated in and formed a part of said original 
act of Incorporation.’ 

These articles of consolidation which I have read to the court are 
considered in evidence. 

[ now desire to introduce the revised ordinances of the city of 
Memphis, approved June 18, 1880, printed and published by au- 
thority of the board of aldermen of the city of Memphis, Missouri. 
I desire to read the certificate first, as follows: 


43 STATE OF MISSOURI, 
County of Scotland, } 88 


I, James M. Penny, clerk of the board of aldermen of the city of 
Memphis, county of Scotland, State aforesaid, do hereby certify that 
I am the lawful custodian of the records, books, and papers of said 
city; that the book or pamphlet to which this is attached is a copy 
of the book of the ordinances of the city of Memphis, together with 
the proceedings of the board of aldermen in organizing said town 
into a city of the fourth class under the laws of the State of Mis- 


sour. 
Given under my hand and seal this 16th day of September, 1881. 


(Signed) JAMES M. PENNY, 
Clerk of the City of Me mphis. 


(With seal attached.) 


“STATE = MISSOURI, - 
County of Scotland, f° 
I, Samuet C. Knott, mayor of the city of Memphis, county of Seot- 
land, State aforesaid, hereby certify that James M. Penny is the duly 
elected and qualified clerk of the said city and is now fulfilling the 
duties of said office,and that his certificate hereto attached is in due 
form. 


Given under my hand this 16th day of September, A. D. 1581. 
S. GC. KNOTT, 


Mayor of the City of Memphis. dg 


Mr. CUNNINGHAM: I object to this as incompetent and irrelevant. 
The Court: When were those bonds dated ? 

44 Mr. Overa.u: In 1871, at the time the present city of : 

Memphis was the town of Memphis, and the object of intro- | 
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ducing these ordinances is to show the change from the original 
town of Memphis to a city of the fourth class under the general 
statutes of Missouri — successorshiip. 

The Court: Merely for the purpose of -showing that if the town 
of Memphis is liable you think the city of Memphis is’? 

Mr. OVERALL: Yes; just a change of name. 

Mr. CunninGHAM: The point I make is that it is not competent 
or sufficient evidence for any purpose. 

The Court: That will merely go to show the liability that exists, 
if any. 


Plaintiff next introduced the proceedings of the town board of 
trustees in relation to the organization of the town of Memphis, 
Missouri, into a city of the fourth class. That is headed January 
20, 1880, as follows: 


Proceedings of the town board of trustees in relation to the organ- 
ization of the town of Memphis, Mo., into a city of the fourth 
class. 

JANUARY 20TH, 1880. 

The board of trustees of the town of Memphis met at the call of 
the chairman—members all present—at which meeting, among 
other, the following proceedings were had, to wit: 

The petition of citizens of said town asking for an election on the 
question of organizing the town into a city of the 4th class was pre- 
sented and filed, and, on motion of Mr. Craig, the consideration of 
the petition was deferred until Jan. 22, 1880. 

-L. MOTT, Ch’n. 

J. M. PENNY, Clerk. 


45 JANUARY 22, 1880. 


Board imet pursuant to adjournment—members present, 
Mott, Craig, Donnell, Payne, and Penny—when, among other, the 

following proceedings were had, to wit: | 
The consideration of the petition of citizens praying an election 
to be held to vote upon the proposition of organizing the town of 
Memphis into a city of the 4th class was taken up, and, on motion, 
it is ordered that an election be held as prayed for in said petition, 
and that such election shall be held on Tuesday, the 17th day of 
leb., A. D. 1880. ‘ , 
L. MOTT, Ch’n. 

J. M. PENNY, Clerk. 


Marcu 12, 1880. 

Board met pursuant to adjournment—members present, Mott, 
Payne, Craig, Donnell, and Penny—when, among other, the follow- 
ing proceedings were had, to wit: 

- , 2 y | ‘ bad . ° ° 

On motion of J. P. Craig, the following ordinance was unanimously 
adopted : | 
Whereas, as 1t appears that a majority of the voters of the town 
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of Memphis have voted that said town be organized as a city of the 
4th class, under the general law of Missouri, now, for the purpose of 
fully organizing said town as a city of the 4th class, it is ordered 
that said town be, and the same is hereby, declared a city of the 4th 
class as aforesaid ; and said town being now declared a city of the 
4th class, it is hereby ordained by the board of aldermen of said 
city of Memphis that said city be divided into two wards, as 
follows: 

The line separating said wards shall begin ata point on the north 
line of said city where the same is intersected by a line running 
through the middle of Main street north and soutb, and running 
thence in a southernly direction through the middle of Main street 

in a straight line to the south boundary of said town or city. 
46 It is further ordained that all that part of said city lying 

east of said line shall be knuwn as the first ward and that 
all lying west of said line shall be known as the second ward. 

And it is further ordained that the following-named persons are 
appointed as a board to hold an election in the several wards, on the 
first Tuesday in April, 1880, to elect officers for the city of Memphis, 
to wit: W.C. Chenault, A. H. Pitkin, J. B. Patterson, and James 
Whalon, for the first ward, and D Witherspoon, L. W. Reehard, J. 
H. Clemons, and J. T. Board, for second ward. 

L. MOTT, Chairman. 

J. M. PENNY, Clerk. 


Mempuis, Mo., April 15, 1880. 


Board met to canvass the vote cast at the election for city officers 
held April 6th, 1880. 

Members present: J. B. Donnell, Phillip Payne, and J. M. Penny, 
Mayor Mott being absent. 

On motion, J. B. Donnell was elected mayor pro tem., when, among 
other, the following proceedings were had, to wit: 

After a careful examination of the poll books of the several wards 
the following persons were declared elected, to wit: 

S.C. Knott to the office of mayor; L. FE. Byrne to the office of 
marshall; J. M. Penny to the office of alderman of the first ward 
fortwo years, and Phillip Payne to the office-of alderman of the 
same ward for the term of one year; W. Hudson to the office of 
alderman of the second ward for the term of two years, and C. R. 
Combs to the office of alderman of the same ward for the term of 
one year. 

Therefore certificates of election were issued to cach of the above- 
named persons, who now come, take, and subscribe to the following 
oath : | 
47 “We do solemnly swear that we will support the Constitu- 

tion of the United States and the constitution of the State of 
Missouri, and that we possess all the qualifications required by the 
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laws governing cities of the 4th class, and that we will demean our- 


selves faithfully in office. 
Ss. C. KNOTT. 
C. R. COMBS. 
PHILLIP PAYNE. 
J. M. PENNY. 
W. HUDSGN. 
L. E. BYRNE.” 


Subscribed and sworn to before me this 13th day of April, A. D. 
1880. 
C. 8. MARTIN, 
: Cirewt Clerk, 
Per E. M. ALLEN, 
Deputy Clerk. 


I, J. M. Penny, clerk of the board of aldermen of the city of Mem- 
phis, Mo., hereby certify the above and foregoing to be a true copy 
in substance of the proceedings of the board of trustees of the town 
of Memphis in relation to the organization of said town as a city of 
the 4th class as the same appears on the records of said town. 

Given under my hand and the seal of said city June 15th, 1880. 

[u. s.] J. M. PENNY, Clerk. 


Mr. CUNNINGHAM: I merely desire to note an objection that this 
don’t show an instrument made by a corporation known as the in- 
habitants of the town of Memphis and known under our statutes to 
be the kind of a town to be incorporated by a county court. This 
vote and these certificates in this pamphlet before me certify to the 
organization of a corporation called the town of Memphis into a 
city, and [ claim it is the duty of the plaintiff to establish formally 
that there existed a town known as the “ Inhabitants of the 
Town of Memphis,” or, even if he claims that they are identi- 
eal, that he should establish that fact. and show that there 
was a corporation known as the town of Memphis; in other words, 
you have to establish the fact that there was a town before there 
was a city, and therefore it is incompetent and irrelevant testimony. 


| 


oe 2) 


The Court: I will take it subject to exceptions. 

Mr. OvERALL: I wish to get at the history of the matter. 

The Court: That is proper. 

Mr. OVERALL: I desire to introduce the following record of the 
proceedings of the board of trustees of the town of Memphis, dated 
January 26th, 1871, as follows: 


JANUARY 267TH, 1871. 


Special meeting of the board of town trustees called by the presi- 
dent, H. H. Byrne. 


Present: H. H. Byrne, George W. Stine, Henry D. Wellington, 


Loam Mott, Phillip Payne—all the members. 


~e 
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On motion, S. W. Birch was elected secretary pro lempore, Mr. 
William T. Kays being absent and sick. 

On motion of Geo. W. Stine, a special election was ordered by the 
board of trustees, to be held on Tuesday, the 7th day of February, 
1871, to vote on the following proposition submitted to the town by 
the Missouri, lowa and Nebraska Railway Company, to wit: Said 
company agrees to construct and build a railroad from the town of 
Alexandria, in Clarke county, jn said State of Missouri, to the town 
of Memphis, in Scotland county, in said State, upon conditions that 
the said town of Memphis shali subscribe stock in said company to 
the amount of thirty thousand dollars, payable in town bonds draw- 
ing 8 per cent. per annum from date of issue, and delivery of said 
bonds to said railway company, payable annually, due in twenty 
years, provided, however, the above proposition shall not be bind- 
ing on said town of Memphis unless the said railway company shall 

have completed their railroad and the cars running thereon 
49 and a depot permanently located and built within one-half 

of one mile from the court-house in said town of Memphis 
on or before the Ist day of January, 1872. 

On motion, it was ordered that tickets to be used at said election 
shall be written or printed as follows, to wit: “Shall the town of 
Memphis subscribe stock to the amount of $30,000.00 in the railroad 
company?” ‘Those voting for said proposition to write “ Yes” on 
their tickets; those voting against to write “ No” on their tickets. 

On motion, the chairman of the board of trustees was instructed 
to procure tickets printed on the best possible terms. 

On motion, Henry D. Clapper, Lee Davis, and J.T. Walker were 
appointed judges of said special election, and they were instructed 
to give notice of the same and the object of the same by posting six 
handbills in the town of Memphis. 

On motion, meeting adjourned. 

H. H. BYRNE, Chairman. 

Ss. W. BIRCH, 


Clerk pro tempore. 
* *K *K * * % * 


I,J. M. Penny, city clerk of the city of Memphis, in Scotland 
county, Missouri, being a city of the 4th class, formed from the 
former town of Memphis, in said county, do hereby certify that I 
ain the custodian of the records of the said town of Memphis, in 
Scotland county, Missouri, and that the foregoing is a full, true, and 
correct transcript from said records in relation to said election as 
the same is of record in my said office. 

Witness my hand and seal of the city of Memphis this Sept. 5th, 
1882. 

[SEAL. ] . J. M. PENNY, 
City Clerk. 


o0 Mr. CUNNINGHAM: I make the same objection which 1 
made at the previous trial, on the ground of incompetency 
and irrelevancy. 
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Mr. OveRALL: I will read the certificate when I get through. 

The Court: This is all subject to exceptions. I cannot pass upon 
them piecemeal. | 

Mr. Overatyt. The certificate is appended to the records; but I 
will read the records through, as they are continuous and on the 
same piece of paper, and then I will read the certificate afterwards. 
J will now read the proceedings of— 


“ Special Meeting of the Board of Trustees of the Town of Memphis, Scotland 
County, Mo. 


Meeting of the board of trustees, held on the 16th day of February, 
1871. 
IK EBRUARY 16, 1871. 

Members of the board all present, to wit: H. H. Byrne, H. D. 
Wellington, George W. Stine, Loam Mott, Philip Payne. 

On motion George W. Stine, 8S. W. Birch was elected secretary 
pro tempore; William T. Kays, secretary, absent. 

On motion of George W. Stine, seconded by Mr. Payne, the fol- 
lowing order was adopted by the board of trustees, to wit: 

Whereas it was on the 26th day of January, A. D. 1871, ordered 
by the board of trustees of the town of Memphis, Scotland county, 
Missouri, at a special meeting called for that purpose by the chair- 
man, that a special election be held on the 7th day of February, 
1871, in the town of Memphis aforesaid, at which election the fol- 
lowing proposition to said town by the Missouri, lowa and Nebraska 
Railway Company would be submitted to the voters of said town of 
Memphis, to wit: The said railway company agrees to construct 

and build a railroad from the town of Alexandria, in Clarke 
5] county, in the State of Missouri, to the town of Memphis, in 

Scotland county, in said State, upon conditions that the said 
town of Memphis shall subscribe stock in said corporation to the 
amount of thirty thousand dollars, payable in town bonds drawing 
eight per cent. interest per annum from date of issue, payable annu- 
ally, due in twenty years, provided, however, the above propasi- 
tion shall not be binding on said town of Memphis unless the said 
railroad shall have been completed and the cars running thereon 
to a depot permanently located and built within one-half of one 
mile of the court-house in said town of Memphis on or before the 
Ist day of January, 1872: 

And whereas, at said special meeting'‘of the board of trustees as 
aforesaid, Henry D. Clapper, Lee Davis, and James T. Walker were 
appointed judges of said special election and instructed and ordered 
to give notice of the time, place, and for what purpose the said 
special election would be held by posting six handbills or notices 
in six public places in the town of Memphis aforesaid not less than 
ten days nor more than twenty days before said special election ; 

And whereas it was ordered at said special meeting that the tickets 
to be used by the voters of the said town of Memphis in said election 
should be written or printed as follows, to wit: ‘Shall the town of 
Memphis subscribe stock to the amount of thirty thousand dollars 
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in the M.,I.& N. Railway Company?’ Those voting for the propo- 
sition to have written or printed on their tickets ‘ Yes,’ and those 
voting against the proposition ‘ No ;’ 

And whereas it appearing to the board of trustees of the town of 
Memphis that the said notice of the said special election was duly 
given by said judges of election, in accordance with our order as 

aforesaid and the law in such cases made and provided; and 
2 it further appearing to us that, in accordance with an act to 

provide for the registration of voters at special elections, sec. 
18, approved March 21st, 1868, the clerk of the county court cid 
cause to be delivered to the officer of registration the books of regis- 
tration, and a special registration was made in said town of Mem- 
phis by said officers of registration in accordance witb the provisions 
of the constitution and of said act, and the said special election was 
duly held on the 7th day of February, 1871, at which election the 
said way’s proposition as above described was duly submitted to the 
voters as aforesaid of the town of Memphis; and at said election 
there were one hundred and thirty-five votes cast in favor of the 
said town of Memphis subscribing stock as aforesaid to said railway 
company and only one against said proposition ; and it further ap- 
pearing that at said election more than two-thirds of the qualified 
voters of the said town of Menaphis were cast and were in favor of 
said subscription : | 

Therefore, in consideration of the aforesaid premises and by virtue 
of the law and the power therein granted to us as trustees as afore- 
said of the town of Memphis to subscribe stock in said railway com- 
pany, it is hereby ordered by the board of trustees of the town of 
Memphis aforesaid that the said town of Memphis, in the county of 
Scotland, in the State of Missouri, do hereby subscribe the sum of 
thirty thousand dollars to the capital stock of the Missouri, lowa 
and Nebraska Railway Company, payable in the bonds of said town 
of the denominations of one thousand dollars each, due twenty years 
from date of issue and bearing eight per cent. interest per annum, 
the interest payable annually, in the city of New York, to the Farm- 
ers’ Loan and Trust Company, on the terms and conditions follow- 
Ing: 

Said thirty thousand dollars in bonds as aforesaid to be delivered 

to said railway company when said railroad shall have been 
Sa graded, bridged, and tied and the track laid and the cars run- 

ning thereon from the town of Alexandria, in Clarke county, 
in the State of Missouri, to a permanent depot located, established, 
and built within one-half mile of the court-house, in the town of 
Memphis, in the county of Scotland, and in the State of Missour1, pro- 
vided said railroad shall be built and the ears running thereon, as 
aforesaid, on or before the Ist day of January, 1872; otherwise said 
subscriptions shall be null add void. 

And it is further ordered that Henry M. Gorin be, and he is 
hereby, appointed agent for said town of Memphis to subscribe the 
stock of said town of Memphis upon the books of said company, to 
represent said town at the meetings of the stockholders of said com- 
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pany, to cast the vote of said town, and to secure its dividend in said 
stock so submitted to said company. 

And in order that the interests of the people of the said town of 
Memphis may be fully guarded the board of trustees of the town of 
Memphis do hereby appoint as trustee Charles Mety, of said county 
of Scotland, whose duty it shall be to receive from the clerk of the 
town of Memphis aforesaid the above-mentioned bonds as soon as 
the same are issued and to have custody of the same, and as soon as 
the said railway company shall have complied with the stipulations 
above set forth in said order the said trustee shall deliver the afore- 
said bonds to the treasurer or other authorized agent of said com- 
pany an equal amount in certificates of stock of the said railway 
company, which said certificates of stock the said trustee shall de- 
posit in the hands of the treasurer of the town of Memphis, in Scot- 
land county aforesaid, taking his receipt for the same, which said 
receipt, together with a written report of his action, shall be pre- 

sented to the board of trustees of the town of Memphis at the 
54 next regular meeting of said board thereafter, and the said 

agent or trustee shall give bond in the sum of fifty thousand 
dollars to the said town of Memphis, with security to be approved 
by the said board of trustees, for the safe keeping of said bonds and 
the faithful performance of the trust. | 

And it is further ordered that the att’y for said town of Memphis 
shall proceed to have said bonds printed and lithographed, and that 
the chairman of said board of trustees shall sign the same and the 
clerk of said town of Memphis shall make the proper attestation of 
his signature in writing, and that the said bonds shall have annual 
coupons for interest attached thereto. It is further ordered that said 
Charles Mety, trustee as aforesaid, shall detach any coupons that 
may have passed maturity ; and the said trustee shall cancel and re- 
turn the same to the treasurer of said town of Memphis when his re- 
port as aforesaid is made and shall enter upon the next maturity 
coupon on said bonds the date of delivery of said bonds to said com- 
pany in order that said company shall receive interest only from 
date they are entitled to receive said bonds. 

It is further ordered and provided and provided that said company 
shall pay all expenses of lithographing and printing said bonds. 

This 16th day of February, 1871. 

H. H. BYRNE, Chairman. 

Ss. W. BIRCH, 


Clerk pro tempore. 


On motion, the meeting adjourned. 
H. H. BYRNE, Chairman. 
S. W. BIRCH. 
Clerk pro tempore. 
55 Pursuant to a call of the chairman of the board of trustees, 
the board met at the office of William T. Kays March 28th, 

1871. Present: Mr. Byrtie, Mr. Payne, and Mr. Wellington. 

I, the undersigned, clerk of the city of Memphis, Scotland county, 


hte 
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Missouri, attest the above as a true copy of the town records for the 
year and date above written. 
Sept. 5, 1882. 
J. M. PENNY, City Clerk.” 


Mr. CunninGuHAM: I make the same objection. 
Mr. OvERALL: The seal of the city is attached. his is the cer- 
tificate : 


“T,J.M. Penny, city clerk of the city of Memphis, in Seotland 
county, Missouri, being a city of the 4th class, formed from the 
former town of Memphis, in said county, do hereby certify that I am 
the custodian of the records of the said town of Memphis, in Scot- 
land county, Missouri, and that the foregoing is a full, true, and 
correct transcript from said reeords in relation to said election as 
the same is of record in my said office. 

“ Witness my hand and seal of the city of Memphis this Sept. 5th, 
1882. ? 

“J. M. PENNY, City Clerk.” 

(With the seal of the city attached.) 

Mr. CUNNINGHAM: I make the same objection. 

WiniiAM T. Kays, sworn and examined, testified as follows : 


(By Mr. OvERALL:) 
QQ. Mr. Kays, I wish to hand you this instrument and have you 
examine it and examine the signatures before asking any questions. 
(Bond handed to witness.) 
o6 Mr. CUNNINGHAM: I do not understand it 1s offered in evi- 
dence. 
Mr. OVERALL: Oh, no; it is just shown. 


Q. State your name in full? 

A. William T. Kays. 

. Where do you reside, Mr. Kays? 

A. I reside in the city of Memphis, Missouri, Scotland county. 

@. How long have you resided there ? 

A. I have resided there since 1862, with the exception of a short 
time that I was away in military service. 

Q. Have you ever occupied any office in the town of Memphis ? 

A. Yes, sir; I was clerk of the board of trustees of the town of 
Memphis in 1871, as I recollect now—that is from, I think, the 
spring of 1870 to the spring of 1871. 

(J. Some time in the spring of 1871? 

A. Yes, sir. 

(. Were you such clerk on the first day of March, 1871 ? 

A. I think I was, sir. 

Q. I will get you to examine that paper that you have before 
you ? 

A. I have examined it. 

Q. State whether that is your signature as clerk of the board of 
trustees for the town of Memphis. 
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A. It is, sir. 
Q. Is that the seal of the town attached there at the right hand ? 
A. I think so,sir. It appears to be. 
@. Were you acquainted with H. H. byrne at that time ? 
A. Yes, sir. 
Q. What position did he occupy to the town of Memphis? 
A. He was a member of the board of trustees of the town of Mem- 
phis and chairman of the board at that time. 
Q. Have you ever seen him write? Ee 
A. Frequently. 
Q. Do you know his signature ? 
A. I think so, sir. 3 
Q. Examine his signature on that instrument and say whether 
that is his signature ? 
A. That is his signature I have no doubt of it, because he 
o7 and I signed this at the same time or about the same time, 
and I think I probably saw him sign it, at least I am satis- 
fied it is his signature. 


__- 


Mr. OveRALL: Now [ understand that you do not require us to 
go through all these bonds? | 

Mr. CunNINGHAM: I am willing that this testimony shall apply 
without going through all of them. __.” 

Mr. OvERALL: It is considered that the same testimony shall be 
taken as submitted in regard to all of the bonds. 


op 
©. That is bond 4 is it not? 
A. I did not notice the number. 
The Court: This is bond No. 4. The only point is that the wit- 
ness proves the signature to all these bonds as he states. 
Mr. CUNNINGHAM: And it is understood that he will give the 
same testimony as to each and every bond described in the petition. 
Mr. OveERALL: Yes,and I will not call them out. 
The said bond No. + is in the words and figures as follows: 
UNITED STATES OF AMERICA. 
Number 4. | Dollars, 1,000. 
hight Per Cent. Railroad Bond. 
Twenty Years. 


Town oF Mempuis, County of Scotland: 


Know all men by these presents that the Town of Memphis, in 
the county of Scotland, in the State of Missouri, acknowledges 
itself indebted to the Missouri, Iowa and Nebraska Railway Com- 

pany, “a corporation, existing under and by virtue of the 
58 laws of the States of Missouri and Iowa, formed bv consolida- 
tion of the Alexandria and Nebraska City Railroad Com- 
pany (formerly Alexandria and Bloomfield Railroad Company)-of 
the State of Missouri, and the Iowa Southern Railway Company of A 


/ 


. 
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the State of lowa, in the sum of one thousand dollars, whieh sum 
the said Town hereby promises to pay to the said Missouri, Iowa 
and Nebraska Railway Company or bearer, at the Farmers’ Loan & 
Trust Company, in New York, on the first day of March, A. D. 1891, 
together with interest thereon from the first day of March, 187], at 
the rate of eight per cent. per annum, which interest shall be pay- 
able annually, in the city of New York, on the first day of March 
in each year, as the same shall become due, on the presentation of 
the coupons hereto annexed— 

This bond being issued under and pursuant to an order of the 
board of trustees of the town of Memphis for subscription to the 
stock of the Missouri, lowa and Nebraska Railway Company, as 
authorized by an act of the General Assembly of the State of Mis- 
souri entitled “An act to incorporate the Alexandria and Bloomfield 
Railroad Company,” approved February 9th, 1857. 

In testimony whereof the said Town of Memphis has executed 
this bond by the chairman of the board of trustees of said town 
under the order of said board of trustees, signing his name hereto, 
and the clerk of said board of trustees, under the order thereof, at- 
testing the same and affixing thereto the seal of said board. 

This done at the town of Memphis, in the county of Seotland, in 
the State of Missouri, this first day of March, A. D. 1871. 

[Seal Town of Memphis, Scotland Co., Missouri. ] 
| H. H. BYRNE, 


Chairman af the Board of Trustees of the Town of Memphis. 
Attest: WILLIAM L. KAYS, Clerk. 


59 All other bonds are in same language, except the numbers 
thereof. 


Cross-examination by Mr. CUNNINGHAM, counsel for the de- 
fendant: 


(. You have stated that you and Byrnes signed these bonds at 
the same time ? 

A. About the same time. 

Q. What was that time—what was the date at which you signed 
them ? 

A. Well, it is impossible for me to give the exact date, but it was 
just as I now recollect it after 15 vears’ time has elapsed, and, as | 
now remember, it was just a short time before our term of office ex- 
pired as trustees. 

Q. Can you fix the date? : 

A. Well, it was, [ judge, in the month of April. 

Q. In the early or latter part of April ? 

A. I would say that we went out about the 24th of April, from the 
records. 

(). You know that to be a fact? 

A. I think it was a very short time before we ceased to be office- 
holders that we signed these bonds. 

Q. You think you signed it the 24th of April, 1871? 
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A. Pussibly a day or two before that; Iam not positive, but not 
long before. 

Q. Mr. Kays, you have stated that you were secretary during the 
years of 1870 and 1871. Were vou secretary at the time these orders 
read in evidence by Mr. Overall were made, on the 26th of January, 
1874? 

A. I think I was secretary at that time. 

Q. Did you enter those orders on the books of the town or city ? 

A. No, sir. 

Q. Do you know anything in reference to the entrv of these orders 
on the books at that time? 

A. Well, yes; I-know something about it. 

60 (). State how thev came to be there, and when. 

A. I was sick myself, and wasn’t present at the time that 
the order for the election was made; neither was I there at the time 
when the order ratifying—that is, what purports to be the order 
there ratifying—or rather ordering the issue of the bonds to be 
made. I wasn’t there, [ think, atthattime. I saw the record. _The 
record was in my custody all the time—in my office. Samuel W. 
Burch was an attorney there, and he wrote up—prepared this record 
and wrote it up. 

(). He prepared and wrote it up where ? 

A. On the books of the city or town. 

(. You identify this as the record about which you are testify- 
ing? (Record shown.) 

Mr. OVERALL: That is a certified copy. 

(). Isay you identify these copies of the record you have tes- 
tified to? 

A. I have not read them. 

(). You have heard them read ? 

A. I have heard them read ; sounds very much like it. 

(). I do not wish to waste time. I wish to know whether you tes- 
tify that the orders you hold in your hand and have heard read were 
entered on the books of the town by yourself or Mr. Burch. I un- 
derstood you to say Mr. Burch entered them. I ask you now to state 
when he entered them ; about what date. 

A. Well, the order directing the bonds to be issued, finding an 
election had been held, purports, I think, to have been made on the 
24th of March. I can’t tell when this began and lett off. 

Q. I think I can abbreviate your labors if you will permit me to 
ask the question. Did you ever enter on the records of the town of 
Memphis any order requiring an election of the voters of said town 
to vote upon a subscription of stock to the Missouri, lowa & Ne- 
braska Railway Company ? | 
61 Mr. OVERALL: I object. That does not purport to have 

been entered by him. | 

The Court: No; all you are after is the dates. 

Mr. CUNNINGHAM: I desire to bring the recollection of the witness 
to what I desire to ask. 

The Court: This corporation speaks by the records, of course. 


a 
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Mr. CuNNINGHAM: The record don’t purport to have been writ- 
ten by him. It says he was absent and a pro tempore clerk was ap- 
pointed. | 

The Court: What is the date of that order ? 

Mr. CUNNINGHAM: The 26th of January, 1871, and the other the 
16th of February, 1871. 

Mr. CuNNINGHAM: What I wish to ask and what I desire to save 
exceptions to, if not permitted to ask the question, 1s this: 

Q. Did you ever, as secretary of that board, enter any order of 
that kind ? 

A. I never did. 


Mr. OveRALL: We object to that, because the record shows that 
he was absent at the date this was written. 
The Court: That is only strengthening your record. 


(). If you did not make such a record do you know of anybody 
who made such an entry as that on those books? And, if so, tell all 
you know about it. 

A. I do know that the entry was made there by Mr. Bureh in 
my office in my presence. It wasn’t made, however, on the day it 
purports to have been made. It was written up some time after- 
wards. 

(). When ? 

A. Well, not long before we ceased to be officers ? 

Mr. OVERALL: Sir? 

A. It was written up not long before we ceased to be offi- 

62 cers of the board. There was an outline of that order that 

was prepared by somebody. I don’t know who, and [ have 

it, I guess, in nmiv office now, word for word, and it lay there for some 

time, and was amended and finally written up some time after the 
date that purports to be there. 

(). About how long ? 

A. That I can’t say—how long, but several weeks, I judge. 

Q. You say Mr. Burch wrote that up in the book ” 

A. Yes, sir; I do. 

Q. Do you know anything about any alteration that he made in 
the order which he brought up there to be entered in that book ? 
And, if so, state. 


Mr. OverALL: I object. The question is, what is the record of 
the board, not what were the minutes, which may have been cor- 
rected. 

The Court: He wants to impeach the record. 

Mr. CunNINGHAM: I wish to impeach the record, and I ask if you 
know of any change made in the phraseology of that order entered 
at that time? And, if so, state. 

Mr. Overa.u: I think your honor does not understand it. I un- 
derstand Mr. Cunningham to ask him was any change made in the 
order as it was entered on the record. 

The Court: As I understand the force of this it is simply this: 
At a given date, this party being absent, a substitute was appointed 
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and an order was made which was entered on the records possibly 
some days after. 

Mr. OVERALL: Yes. | 

The Court: Just as, for instance, the proceedings of this court. I 
never sign the record on the equity side of the docket until the end 
of the term, though I may have passed an order three months ante- 
cedent; but that «ion’t affect the record; and what I suppose Mr. 

Cunningham is driving at is this: That the entry made of 
63 record was not the order made by the court at all; that there 
was substituted a varied order. Is that it ? 

Mr. Cunntncuam: I wish to show when the order was brought 
there which Mr. Birch proposed to write on the books that it did 
not contain one word about a registration of voters in that town or 
. about a majority of the electors in the township as it now reads. 
This witness testifies that in his presence those words were inter- 
polated after a discussion of the fact upon that order. 

Mr. OveRALL: Do you mean in the record or the minutes there? 

Mr. CunNiINGHAM: In the skeleton order ; that he says Birch came 
there with that paper, which he was going to enter up as the mem- 
orandum of what was done at those two meetings on the 26th of 
January, 1871, and the 16th of February, 1871, and in the conver- 
sation he had with him they discussed the effect, and that Birch in- 
terlined in the memorandum the words he afterwards put on the 
record, showing a registration, and that it did not contain such 
words prior to that. 

The Court: Who signed that record ? 

Wirness: Mr. Birch signed it. 

Mr. OverALL: Mr. Birch, secretary pro tem. ‘These gentlemen 
have the original record book in the court-room. 

The Court: That don’t matter. 

Mr. OVERALL: I wish to show to your houor that it is not pre- 
tended that there was any change on the record, but only in themin- 
utes before they were put on the record—that is, the memorandum. 

The Court: | understand—the memorandum. This gentleman 
was sick, and his pro tempore substitute brought him a memorandum 
of what the board had ordered, and there it stands. ' 


64 Q. State, Mr. Kays, as briefly as you can these facts that I 
have asked you to narrate. 

A. Well, I have stated that the record was written up some time 
afterwards in my presence in my office by Mr. Birch. That record 
was signed by Mr. Byrne; also several records there at one time that 
he had omitted to sign were signed by him before he ceased to be an 
officer; I think all at one time. Now, in regard to that skeleton, if 
you want me to tell about that. 

Q. Why, yes. 

A. The skeleton record was brought there and Mr. Birch wanted 
me to write it up in the record, and we conferred—we talked about 
the fact of the registration and the number of votes that had been 
cast 


Mr. OvERALL: I object to all this. 
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The Court: Let it go in; we will get through much more rap- 
idly. It amounts to nothing, anyhow, in this case. 


Mr. CUNNINGHAM: Go ahead. 

Witness: And I suggested to him that there had been no regis- 
tration, as I understood it, and the number of votes did not repre- 
sent half the voters in the city, and so on, and I would not write 
up the record—didn’t want to have anything to do with it, and he 
did write it up. 

. I understand you to say you refused to write it up because it 
contained statements that you knew to be untrue in regard to the 
registration. Do you so state? 

A. I didn’t understand that there was any registration. 

(). And you objected on that account? 

A. 1 objected on that account. 

Q. Mr. Kays, do you know that Mr. burch was an attorney for 
the Missouri, lowa & Nebraska Railway Company at that time” 


Mr. OVERALL: I object. 
Q. Do you know of the fact of his being an attorney ? 


65 Mr. OVERALL: I object as immaterial. 

Mr. CUNNINGHAM: I[ think it is of some importance, may 
it please the Court. I wish to prove who the man was that made 
that entry. 

The Court: I wish to know to what extent vou wish to impeach 
the records. 

Mr. CUNNINGHAM: I wish to show that it was made by an attor- 
ney of the Missouri, lowa & Nebraska railway. 

The Court: Suppose it was; can’t a railroad attorney tell the 
truth as well as anybody ? 

Mr. CUNNINGHAM: We have just shown that he didn’t tell the 
truth. I wish to show the motive and that the witness wouldn’t 
write it up because it wasn’t true. 

The Court: Very well; leave it there, then. 

Mr. CUNNINGHAM: I desire to ask the question, if your honor will 
permit me. 

The Court: Ask the question. 

(). I ask whether he wasn’t the attorney for the Missouri, Iowa «& 
Nebraska Railway Company ” 

A. Well, sir, I can’t answer that question. I know he was very 
much interested in getting the railroad to Memphis, and he took a 
very active part in it, but whether he was an attorney for the com- 
pany I can't say. 

Mr. OveERALL: No more active than you were at that time; I 
don’t mean now. “Circumstances alter cases.” 

WitNEss: Yes; I think he took a more active part than I did; a 
good deal. 

Redirect examination by Mr. OvERALL, counsel for the plain- 
tiff: 

Q. Mr. Birch’s name is 8S. W. Birch, isn’t it? 
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A. Samuel W. Birch. 
66 @. You say you didn’t sign these records because you 
thought there was something in them that hadn’t occurred ; 
is that it ? 

A. That is the reason I gave. 

Q. What right did you have to sign those records if you were not 
there; what right did you have to sign these records if you were 
not there acting as clerk ? 

A. Well, 1 didn’t have any right. 

Q. Don’t you know you didn’t sign them because you didn’t have 
the right to sign them, and because you were not acting as clerk 
at that time? 

A. Well, sir, it is possible that may have been one reason. 

Q. Did you think at that time that you had any right to write 
the record when you were not acting as secretary at the time ? 

A. Well, sir, I can’t tell what I thought about it now. 

@. You can’t? You can tell what you thought about registra- 
tion. S. W. Birch was the man’s name, wasn’t it? 

A. Yes, sir. 

Q. And these records were signed by H. H. Byrne, chairman. 
He was the chairman, too, wasn’t he? 

A. He was chairman. 

(). And they were attested by S. W. Birch, clerk pro tempore; that 
is true, isn’t it? 

A. 2ea;air. 

Q. Have you seen those records since you came here ? 

A. Yes, sir. 

Q. Is there any interlineation on those records of any fact about 
registration or anything else ? 

A. I think not, sir. 

Q. Have you any doubt of this being the true and genuine copy 
of those records as they were signed by the chairman of that board 
of trustees and attested by this clerk pro tempore ? 

A. No, sir. 
67 QQ. Now, in regard to these bonds, I will ask you whether 
there were attached coupons numbered from 1 to 20 as there 
are attached to ailenidive remainder not cut off, 15 to 20—at tlre 
time you signed them ? 

A. Well, sir, there was a lot of coupons attached, but the number 
I can’t testify to now. 

(J. In examining those bonds you will see, in colors, stamped on 
each coupon is the number, the numbers on this being from 15 to 
20—coupons for annual interest that matured on them after the 
date of their execution. 

A. Yes, sir; I do. 


(By Mr. CUNNINGHAM :) 


Q. Did I understand you in my cross-examination to say that 
Mr. Birch asked you to sign these records or to write up the body 
of the order on the books? Which did I understand vou to testify ? 
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A. My recollection is that he requested me to write it up—to copy 
iton the record, the skeleton order which had been prepared. 

Q. Did I understand you to testify that you were at that time 
actually secretary at that time; that you were at that time actually 
secretary ? 

A. Oh, yes; I was actually secretary and had the custody of the 
book. ; 

Q. And you declined to enter the order on the books because it 
stated facts that vou believed to be untrue. Is that my understand- 
ing of the fact ? : 

A. That is one reason, yes, that I didn’t understand them to be 
that way. 


(By Mr. OVERALL :) 


Q. You didn’t understand the fact to be that way ? 
A. As recited. 


(By Mr. CUNNINGHAM :) 


Q. And didn’t you state in your cross-examination that the skele- 
ton he brought when he came did not have the recital about the 
registration of a majority ? 

A. Not at first; no. | 

@. And it was in your conversation that he interlined that? 

A. Yes, sir. 
68 Mr. CUNNINGHAM: That is all. You may stand aside. 
The Court: I understand Mr. Kays signed all these bonds 
and coupons? 

Mr. OVERALL: Yes. 

Mr. CuNNINGHAM: It is understood that this testimony shall 
apply to all of them. 

The Court: Certainly. 


Plaintiff then called as a witness WinttiaAmM HI, who, being 
duly sworn, testified as follows : 


(By Mr. OVERALL:) 


Q. (Paper shown to witness:) Mr. Hill, state what your name is” 
A. My name is William Hill. 
Q. Are you the plaintiff in this suit? 
A. Yes, sir. 
Q. Where do vou reside? 
A. Warsaw, Illinois. 
(). How long have you resided there ? 
A. My father settled there in 1836, and [ have been there ever 
since. 
(). What business are you engaged in, Mr. Hill? 
A. Iam in the First Fational Bank. 
2. What position do you occupy in that bank ? 
A. President. 
Q. How long have you been president of that bank ? 


( 
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A. Since September, 1864. 

Q. I will ask you to look at that bond marked No. 4, which-is 
identified by Mr. Kays, and say whether you brought it here ? 

A. I brought it here; yes, sir. 

(). Did you detach that coupon, No. 14, from that bond No. 4? 

A. Yes, sir. 

( Did you detach the other coupons filed in this suit from 
69 that bond, number 4, and from the various bonds in this suit? 
Did you do that individually or see it done in your presence ? 

A. I either did it individually or it was done in my presence— 
all done in my presence. 

Q. You either did it or saw it done? 

A. Yes, sir. 

Q. And they were detached from these various bonds that you 
have produced here? 

A. Yes, sir. 

Q. State whether you are the owner individually of ‘any of those 
bonds ? 

A. lam. 

Q. How many of these? 
A. I believe three [ own individually. 

Q. And who do the others belong to? 

A. Ten of them belong to the First National Bank. 

(). And the other one? 

A. There is one of them belongs to the heirs of the estate of Mr. 
George 8. Knox. 

@. Your brother-in-law ? 

A. Yes, sir. 

Q. How long have you owned any of these bonds ” 

A. Some of them for a good while; some of them not so long. 

Q. How long is the shortest time you have owned them ? 

A. The last one I bought was right after we had the trial here, 
and got judgment on them—that is, a year or two years ago, | 
forget which. 

Q. Two years ago? 

A. One of them I bought from Coquard and one from Gaylord. 

QQ. And the others vou owned before that? 

A. Yes, sir. 

@. This First National Bank, I understand, is the First National 
Bank of Warsaw, and is locaied at Warsaw, where you live” 

A. Yes, sir. 

(). In the State of Illinois? 

A. Yes, sir. 

Q. And Mr. Knox was a resident of that place also? 

A. Yes, sir. 

Q. Now state whether the city of Memphis paid interest 
70 on those bonds, and if so, how long after they were first issued ? 
Mr. CUNNINGHAM: I object. ) 
The Court: Let him answer the question. 
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Mr. CUNNINGHAM: I contend that bv the record only they should 
show that fact. 3 

The Court: I understand the party wishes to prove whether he 
received interest on the bonds. . 

(). State whether you received interest paid on the bonds by the 
town of Memphis. 

A. We collected—I am not certain whether one or two coupons. 

(). After they were first issued? 

A. Of the first numbers after the issue. 

The Court: After they were issued—the first? 

The Witness: The first coupons were numbered, and as they be- 
came due—I am not really certain whether it was one or two that 
was paid before any question was raised on them. 

Q. State whether you collected any after a suit was brought in the 
circuit court of Scotland county. 


Mr. CUNNINGHAM: We make the same objection. It is a record 
matter. 

The Court: That is a matter of record. 

(). Then after that did the town or city of Memphis, its successor, 
commence paying again? 

A. My recollection is that they did. 

@. How many times after that did they pay you the interest on 
these bonds? 

A. I really can’t state that now. 

(). More than once? 

A. I think so. 

(. At least once—you know it was that often ? 

A. Yes, sir. 

Q. And more than that you don’t know how many times 1 was ? 

A. I think it was more than once. 


71 Mr. OvERALL: I suppose the same testimony may be taken 
in regard to each of the other coupons ’% 
Mr. CUNNINGHAM: He has already sworn he cut off all the cou- 
pons. 
The said coupon No. 14 from bond No. 4 is in words and figures 
as follows : | 


SO. Railroad Bond Coupon. SO. 


Mermputs, Mo., March Ist, 1871. 
The ‘Town of Memphis, State of Missouri, will pay to the bearer, 


on March Ist, 1885, at the Farmers’ Loan & Trust 
Company, in New York,eighty 14 ~~ dollars, being one year’s in- 
terest on bond No. 4. for $1,000. 


H. H. BYRNE, Chairman. 


All other coupons are in same language except as to number and 
dates of maturity. 
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fendant: 


Q. Mr. Hill, you have before you a bond which I suppose is the 


one you have been speaking of on which interest was paid. When 
was it possible for the first interest to be due on that bond? 

A. Well, I can’t see what the date of this bond is. 

Mr. Huacues: March Ist, 1871. 

The Court: The bonds and coupons run the same date. 

Mr. CuNNINGHAM: The coupons were annual coupons, were they 
not? 

A. Yes, sir. 
72 Q. And it is true there could not have been any interest 
due on this bond before the first of March, 1872, isn’t it ? 

A. That is my understanding of it. 

QQ. You do not pretend to say that you got any interest from 
anybody prior to the maturity of first-interest coupons on this 
bond ? 

A. No, sir. 

Q. Nobody paid you before it was due? 

A. No 

Q. Then it is certain you were paid by nobody any interest on 
that bond before the first of wnares 1872; that is correct, isn’t it? 

A. Yes, sir. 

Q. Now, I will ask vou if you were paid at any time by the city 
of Memphis in part how you were paid the first and second cou- 
pons—in what manner they paid it? 

A. I think we sent the coupons out to Memphis; I am _ not quite 
positive. 

Q. How do you know the city paid it? 

A. Well, I only know it by reason of the fact that we got the 
money for it: that is all. 

Q. You don’t know who paid the coupon that you sent to Mem- 
phis, only that the money came back ? 

A. Yes, sir. 

Q. When you testify that the city of Memphis paid you, you in- 
fer that they paid because somebody paid the coupons when they 
were sent up there; isn’t that a fact? 

A. Well, I wasn’t there to see the treasurer of the city pay it of 
course. I think I sent them to the bank in Memphis for collection. 

Q. When did vou buy the bonds in this suit except the last one 
that you mentioned that you bought since the former trial of this 
case? When did you buy the other bonds? 

A. I bought them at different times. 

Q. What did you pay for them? 

Mr. OVERALL: I object, as immaterial. 

The Court: That is immaterial. 

Mr. CunNNINGHAM: I wish to show the fact that he bought 
73 them at a great sacrifice. 
The Court: Well, suppose he did. 


Cross-examination by Mr. CUNNINGHAM, counsel for the de- 


J 
f 


5 ‘ 
WILLIAM HILL VS. THE CITY OF MEMPHIS, MISSOURT. 4 


Mr. CunNINGHAM: And that was in itselfa warning of the inva- 
lidity of the bonds. 7 | 

The Court: I sustain the objection. 

Q. Were you a stockholder in the Missouri, lowa & Nebraska 
tailway Company in 1871? 

A. No, sir. 

(). Were you an officer of that road? 

A. No, sir. 

Q. Do you know whether or not 8. W. Birch was an employé of 
that road as an attorney at that time ? 

A. I don’t know. 


Redirect examination by Mr. OVERALL, counsel for plaintiff: 


QQ. Isit not true, Mr. Hill, that the first two coupons you have fell 
due March 2nd, 1872, and on March 2nd, 1875, were paid by the 
Farmers’ Loan & Trust Company of New York ? 

A. Well, I am not certain about that. 

(). Didn’t you send your coupons to the Farmers’ Loan & Trust 
Company of New York, and were they not paid by that company ” 

A. Iam not right certain about that. 

(). What is your best recollection ? 

A. My best recollection is that we collected here from the bank, 
but as to where we sent them I am not certain. 


- The Court: Where are they payable? 
Mr. OvERALL: They are payable at the Farmers’ Loan & Trust 
Company in New York, 


(By Mr. CUNNINGHAM :) 


Q. Don’t you know it to be a fact that those bonds were not deliv- 
ered for months after the date that appears on them and that you 
did not get the whole year’s interest at all? 

A. No, sir; I don’t know that. 

(J. You swear that you did get a whole year’s, first coupon due on 

the first of March, 1872: 
74 A. I don’t say that; I say that we collected the first cou- 
pon. In fact, I don’t remember now whether the whole or 
half coupon. 
Q. You collected a part of that coupon when due? 
A. Yes, sir. 


WitiraM T. Kays, recalled on behalf of the plaintiff, testified as 
follows: 


(By Mr. OvERALL:) 


Q. Did the city of Memphis ever have any other railroad indebt- 
edness than this for these bonds ? 
A. Not for these bonds. 
Q. For any other bonds or any other railroad bonds ? 
A. Oh, yes; thev had $200,000. 
Q. The city of Memphis ? 
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A. Oh, excuse me; the city of Memphis never has; the county of 
Scotland has ; excuse me. 

Q. Did the town of Memphis ever have any other indebtedness, 
bonded indebtedness, except this railroad indebtedness ? 

A. Not railroad indebtedness; not that I know of. 


Mr. CUNNINGHAM: 1 object. 


Q. They never issued any bonds to any other railroad except the 
Missouri, lowa & Nebraska Railroad Company ? 

A. Not to my knowledge. 

@. You have lived there during the entire time? 

A. Yes, sir. 

Mr. OvERALL: I now desire to read the record of the board of 
trustees of the town of Memphis of the 24th of April, 1871: 


“At a meeting of the board of trustees of the town of Memphis, 
on the 24th day of April, 1871, the following among other proceed- 
ings were had, to wit: nie? 

The bond of Charles Mety, as trustee under an ordinance of the 

town of Memphis, dated Feb’y 16, 1871, for fifty thousand 

79 dollars is filed and ordered approved.” 
“Ata meeting of the board of trustees in the office of the 
clerk of the town of Memphis, Mo., held on the 4th day of August, 
1874, the following among other proceedings were had, to wit: ” — 


[ will state to your honor I wish to show here that they levied 
for years a tax to pay the interest on these bonds— 


“At a meeting of the board of trustees of the town of Memphis, on 
the 24th day of April, 1871, the following among other proceedings 
were had, to wit: 

On motion of Best, the following amounts were levied on each 
one hundred dollars and all fractional parts thereof, to be taxed 
in the same proportion, according to valuation : 


20 pay tnterest on raiiroad bonds......................... $1 50 
‘To pay current expenses_-_---~- -- aaj iahecnenicadnaliae ion sis ei i . 15 
Pan wome Olle Crees SUNOS 2. ou... oo ns coe eee i) 

aotei devy per G100 ........ 4-2. .2...- anv enGa wares $1 70 


On motion of Hudson, the clerk was instructed to certify to 
the clerk of the county court the per cent. of the taxes levied. 

On motion, it was agreed by the board that each citizen of the 
town that is subject to poll-tax shall pay the sum of two dollars. 

And afterwards, to wit, on the 4th day of May, 1875, at a meet- 
ing of the aforesaid board of trustees the following among other pro- 
ceedings were had, to wit: 

The treasurer presented a statement of the receipts and disburse- 
ments for the fiscal vear ending April the 7th, 1875, showing a bal- 
ance in the treasury at that date as follows: 
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76 I I iii ahi canines tude dblasiabil .. 3,000 69 
I Ria snsnica shseteiniiohiar aestlaiith shat iesee id e wtnennb echake 210 82 
I ashe bacco caesar nna dae eae oe 34 74 
Total amount in treasury_------------- eerie 3,781 25 


And afterwards, to wit, on the Ist day of June, 1875, at a meeting 
of the aforesaid board of trustees, the following, among other, proceed- 
ings were had, to wit: 

The treasurer was instructed to redeem all coupons belonging to 
railroad bonds due in 1873 and 1874 at any price not exceeding eight 
dollars for each coupon. 

It was agreed that the following amounts of taxes shall be levied 
on each one hundred dollars of the assessed valuation of town prop- 
erty, all property valued at less than one hundred dollars to be taxed 
in the same proportion : 


To pay interest on railroad bonds_-_.......... .~..-...-.~- $1 50 
Se ii cise ok eis ker ieinenninn 15 
Fir PONE GG GIPOND. DINNER a noise oe Se encnee D 

RE SE Ne Fa ite hie ccm enennnaanenn $1 70 


And afterwards, to wit, on the 8th day of June, 1876, at a meet- 
ing of the aforesaid board of trustees, the following, among other, 
proceedings were had, to wit: _ 

Now comes J. G. Best and presents the settle- of H. M. Gorin, col., 
in words and figures as follows:” 


I call your honor’s attention to the fact that part of the word 
“settlement ” is left off. 


Hi. M. Gorin, collector, in ace’t with town of Memphis, Mo. 


1875. Dr. Cr. 
June 3. To del. tax on lines prior to 1875_-- 821 15 
* tax of 1675, &. HR. mt. tex... .... 0,946 12 
* contingent town................ Bb 
Oe RID incited diptiatinsiinsipsthchiiiaiimnaniainielacnaahiala 131 21] 
5,293 74 
V7 Dr. Cr. 
1876. Be iiie Wii diccericaieasinaii cn 5,293 74 
Feb’y 19. By cash to J.G. Bur. T. R. R. int... ------ 1,000 00 
Mar. 9. nee ss ae ee 1,000 00 
Mar. 15. e 7 ps Ot ge ee PO ae 1,000 00 
June 6. “ % wee ee 526 68 
June “ m “ contingent fund. ------ ooo 18 
ae . ‘ road weer 93 74 
oS * ee F a eee 23 65 
Ne deret tax prior to 1875.2... snnww 60 98 
scsmeilieiitn 4,058 23 
" del. personal tax prior to 1875_-.  _----- 760 17 


~ 999 
§ gpa eD 
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June —. By del. levy 1875, R. R.int. tax_.---  ..---- 419 44 
‘6 rT 66 “6 cont’ng’nt CE me ales oF Ieee ee 4? OS 
rT; é< cs se road Dl a ae a ™ 138 83 


5,293 75 5,293 75 


And afterwards, to wit, on the lst day of August, 1876, at a meet- 
ing of the aforesaid board of trustees, the following, among other, 
proceedings were had, to wit: 

For the purpose of raising the necessary funds to defray the cur- 
rent expenses of the town of Memphis for the fiscal year ending 
May, 1877, it is hereby ordered that a tax be, and the same is hereby, 
levied on all taxable property in the town of Memphis as follows, 
viz: One dollar on the one hundred dollars, to be known as the rail- 
road interest fund, and fifteen cents on the one hundred dollars, to 
be known as the contingent fund, and five cents on the one hundred 
dollars, to be known as the road fund, in all, one dollar and,twenty 
cents on the one hundred dollars. | 
And afterwards, to wit, on the 10th day of April, 1877, at a 

meeting of the aforesaid board of trustees, the following, 
among other, proceedings were had, to wit: 
The following was ordered to be recorded : 


~~] 
é 


Financial Statement. 


Receipts: Dr. CR. 
Balance in treasury at last annual settlement.  - _-__..- $694 O07 
Ree’d of H. M. Gorin, col., on tax book prior to 
ia a iicwnn SE GS 
Ree’d of H. M. Gorin, col., on tax book, 1876... ~~ 138 69 
- W.-H. Perkins, former marshal-----. ___~_..- -35 00 

. W.S. Work, marshal, for licenses and 
a il alla a 790 51 


* 


Disbursements: Dr. CR.° 
a a ils 2,692 85 
NINN UNION i stccen ncetsilone cnn edn silchiasiudinictelia 1,126 33 
i iat i i il a 1,259 54 


Bal. in treasury for year ending Apr. 16, 1877_ 306 98 


2,692 85 


I ss acicictinincs aiiensienriniedtacnlnclaanas  -wuriniacenes 2,915 94 
Am’t collected by H. M. Gorin on tax book, 
RITE Re mene Ee ne EE 138 69 
Am’t collected on t. book, ’76,in hands W. S. 
EERE TCS Pree one ROOT ee 2,209 04 
Am’t delinquent tax, 1876...-........_..... 068 21 
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Which balance the amount on the tax book. | 
ELIAS SCHOFIELD, 


Chairman of Town Board. 


9 Mr. OvERALL: I shall not read the next proceeding. We 
may introduce that in the record. 
Mr. CUNNINGHAM: You must read if it is to be introduced. 
Mr. OVERALL: I will read it. 
Mr. CUNNINGHAM: I make the same objection. 
Mr. OverAti: If you object, then I will not read it. I will 
read it: 


~J] 


And afterwards, to wit,on the 11th day of May, 1877, at a meeting 
of the aforesaid board of trustees, the following, among other, pro- 
ceedings were had, to wit: 

On motion of J. P. Craig, it is hereby ordered that Ellas V. Wilson 
and William W. Cover be, and that they are hereby, employed and 
authorized to represent the inhabitants of the town of Memnphis and 
the trustees of said town in certain causes now pending in the Scot- 
land county circuit court, entitled The State of Missouri at the re- 
lation of John D. Smoot, prosecuting attorney, plaintiff, against E. 
Schofield and others, trustees. 


And afterwards, to wit, on the 14th day of July, 1877, at a meet- 
ing of the aforesaid board of trustees, the following, among other, 
proceedings were had, to wit: 

The minutes of the proceedings of the board at its past meetings 
were read and approved. 

The amount of taxes levied on each one hundred dollars of valu- 
ation of taxable property within the town limits is as follows: 


le I FI FN i kien ce itnennemadiemiins $1 00 
a I IN iscsi te vsti ss ina ence nnn 90) 
Oe Clem CUE CINE DUNIIO TRING on a ois cirecicweimcns . 5 

Total amount levied on each S100______.-_-____-__- $1 25 


And afterwards, to wit, on the 22nd day of April, 1878, at a 
meeting of the aforesaid board of trustees, the following, 
80 among other, proceedings were had, to wit: 

On motion, the chairman appointed J. P. Craig to investigate 
and find out where and in whose hands the subscription stock of 
$30,000 in the M., I. & N. R’w’y Co., taken by the town of Memphis 
at a special election submitted for that purpose, Feb’y 7th, 1871, —. 

On motion, meeting adjourned to meet Ist Tuesday in May (the 
7th), 1878. 

And on the 20th of August, at a meeting of the aforesaid board 
of trustees, the following financial statement was ordered to be placed 
of record: 
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1878. 
M’ch Ist. Cash in treasury ~------ re 
Rec’d of col. from taxes.-----.----- 2,734 54 
« © marshal, fines & licenses_-_ 340 25 
Expended on streets, cash....------  ------ 167 94 
Expended for sundries and contin- 
I iin isi iin scene sie sisi isogenic 610 69 
Expended for couponson R.R.bonds-— ----- . 2,160 84 
1878. 
a ee Or IY, on iii cities ce emeen 186 24 


$3,125 71 $3,121 71 


Mempuis, Mo., Feb’y 4th, 1879. 
Board of trustees for town of Memphis met in regular session this 
evening, at office of chairman, in the court-house, all the members 
of said board being present. The minutes of the previous mecting 

read and approved, the following business was disposed of, to wit: 
J. W. Barnes presents an offer from A. Bridgmer to take 50 cents 
on the dollar for town bond #10, $1,000, and five coupons of $80.00 
each, last coupon being due March the Ist, 79; total bond and five 
coupons, $1,400. Moved and seconded that the above order 


81 be accepted. Ordered to draw on treasurer to pay same, 
Viz: 

hii phoning sada vices Ag MRM a 94 38 

I ace aces weenie 4s tits nc ugpaeiak acide ll A 605 62 
ee ee Brg EE OI ini oi irene sini ith $700 00 


And afterwards, on the Sth of April, 1879, at a meeting of 
the aforesaid board of trustees, the following, among other, pro- 
ceedings were had, to wit: 

On- town bond, with coupon due March Ist, 1879, aggregation 
$1,080.00, having been offered for the sum of $650, moved that the 
offer be accepted by the board of trustees and warrants be drawn in 
payment therefor as follows: On- warrant on sinking fund in fhe 
sum of $349.08, being the balance on hand in that fund, and one 
warrant on the contingent fund in the sum of $300.92, the two war- 
rants aggregating the above-mentioned sum, $650. Motion carried, 
and warrants ordered on treasurer for same. 


And afterwards, to wit, on the 7th day of Oct., 1879, at a meeting 
of the aforesaid board of trustees, the following, among other, pro- 
ceedings were had, to wit: 

The chairman is authorized to receipt to Chas. Mety, Esq., for the 
' » ¥ - wT bP DD . .? oe 
stock in the M., I. & N. R. R. belonging to the town of Memphis, 
and to trade or exchange the same for bonds held by parties in 
Warsaw, III. , 


State OF Missourt, Scotland County: 


I,u.M. Penny, clerk of the city of Memphis, in Scotland county, Mis- 


~ s> 
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souri, being a city of the fourth class, formed from the town of Mem- 
phis, in said county, do certify that [am the custodian of the records 
of said town of Memphis, and that the foregoing transcript is a correct, 
full, and true copy of the proceedings of the trustees of said 
82 town in reference to the matters therein contained as the same 
appears upon the records of said town now 1n my possession. 
Witness my hand and the seal of said city of Memphis this 9th 
day of April, 1883. 
[ SEAL. | J. M. PENNY. 


Mr. CUNNINGHAM: I object to all this as incompetent and irrele- 
rant; but it may be taken by the court subject to exceptions. 

The Court: In the records last read there is a proposition for 
compromise, as I understand it; and, if so, of course, that is not 
competent. 

Mr. OvERALL: We next offer in evidence the record of John T. 
Thomas against The Town of Memphis, and I suppose we may con- 
sider that read. 

The Court: Is this a mandamus proceeding ? 

Mr. OvERALL: No, sir; it is a suit on this very bond in the cir- 
cuit court of Scotland county, Missouri, and a judgment of that 
court on this very bond with the 

The Court: Is it a complete transcript ? 

Mr. OVERALL: A complete transcript of the record ; yes, sir. 

Mr. CuNNINGHAM: I object as incompetent and irrelevant. 

Mr. OvERALL: We want to show this transcript of a judgment of 
their own court and that they paid the coupons described in this 
record. 

The Court: It can come in subject to exceptions to be passed on 
at the proper time. | 


The transcript is as follows: 


STATE OF Missouri, Be: 
County of Scotland, { ~ 
Be it remembered that on the 22nd day of April, 1874, the 
O following petition was presented to Hon. E. V. Wilson, judge 
of the 4th judicial circuit of Missouri, in vaeation, at cham- 
bers, to wit: 


Transcript in Case of Johu T. Thomas vs. The Trustees of the Town of 
Memphis. 


In the Cireuit Court of Seotland County. 


JoHNn T. Tuomas, Plaintiff, 
against 
THE TRUSTEES OF THE Town or Mempuis, Defendants. 
To the Honorable Elias V. Wilson, judge of the circuit court of the 
fourth judicial circuit of Missouri : 
Your petitioner, John T. Thomas, hereby complaining, shows that 
the defendant is a corporation duly organized and existing under 
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the laws of the State of Missouri, known as The Trustees of the In- 
habitants of the Town of Memphis, and by such name has power to 
sue and be sued, plead and be impleaded in all courts of law and 
equity, and is situate and located in the county of Scotland and 
State of Missouri. 

That in its corporate capacity the said town of Memphis did, on 
the 16th day of February, 1871, in the manner and upon the 
terms authorized by the laws of the State of Missouri, subscribe 
to the capital stock of the Missouri, lowa and Nebraska Railway 
Company, a corporation duly organized and existing under the laws 
of the States of Missouri and Iowa, three hundred shares of stock in 
the sum of one hundred dollars per share, and in payment thereof 
did duly make, execute, and deliver to said Missouri, Iowa and Ne- 
braska Railway Company thirty bonds of said town, duly executed 
and signed by H.H. Byrne, the chairman of the trustees of said 
town, and authenticated by the corporate seal of said town, which 

said bonds were dated and issued on the Ist day of March, 
S4 1871, and were of the denominations of one thousand dollars 

each, due in twenty years from date, and payable at the bank 
of the Farmers’ Loan and Trust Company, in the city of New York, 
with eight per cent. interest from date, and numbered consecutively 
from one to thirty, to each of which said bonds were attached twenty 
interest coupons, numbered consecutively from one to twenty, In 
the sum of eighty dollars each, and successively, according to their 
respective numbers, payable annually on the first day of March at 
the bank of said Farmers’ Loan and Trust Company, in the said 
city of New York. 

That the second and third maturing coupons attached to said bonds 
are now due and unpaid, and that the plaintiff, John T. Thomas, is 
the owner and holder of said matured coupons, except the coupons 
upon two of said bonds numbered 15 and 19, and that in accord- 
ance with the terms expressed thereon has presented the same for 
payment at the said bank of said Farmers’ Loan & Trust Company 
and demanded payment thereof, and payment thereof has been and 
still is refused. 

That by virtue of the laws of this State conferring power upon 
the said town of Memphis to make subscriptions to said Missouri, 
Iowa, and Nebraska Railway Company, issue bonds and levy taxes 
for the payment thereof, it became the duty of the board of trustees 
of said town of Memphis to provide for the payment of said bonds 
so issued and interest coupons thereto attached as the same fell due 
by the levy and collection of such special taxes as might be neces- 
sary for that purpose upon the taxable property, as the same is made 
taxable by law for such purposes within the corporate limits of said 
town. 

That said board of trustees has provided and made payment upon 

two of said bonds, to wit,on numbers 15 and 19, but has wholly 
85 and wrongfully neglected to make any provisions whatever 

for the payment of said principal and interest coupons upon 
the remainder cf said bonds, although as aforesaid authorized and 
required so to do, 
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That by reason whereof the said plaintiff has been and is unable 
to recover the amount of said coupons now and for a long time due. 

That there is no adequate specific legal remedy afforded this 
plaintiff. 

Wherefore, in consideration.of the premises, plaintiff prays that 
the writ of mandamus may issue, directed to the members of said 
board now in office constituting the said board of trustees of said 
town of Memphis, commanding them, as such board of trustees of 
said town of Memphis, to levy « and cause a to be collected a special 
tax sufficient to meet and pay said coupons and the interest accrued 
thereon or to make return and show cause why they neglect and 
refuse so to do, and for such other and further relief as he may in 
equity be entitled. 
KF. T. HUGHES anp 
BLAND & BAKER, 

Att’ys for Plaintiff. 


Said petition was endorsed on reverse side as follows: “ Presented 
to me in vacation at chambers and alternative writ issued this 22nd 
day of April, 1874. 

K. V. WILSON, Judge.” 

Filed Apr. 23rd, 1874. 

CHAS. 8S. MARTIN, Clerk. 


And thereupon said E. V. Wilson, judge as aforesaid, issued the 
following writ, to wit: 


State of Missouri at the Relation of Joun T. Tuomas, PI’t’ff, 
86 against 
Tore TRUTEES OF THE INHABITANTS OF THE TOWN OF MeEnm- 
PHIS, Def ’ts. 


The State of Missouri to John Garkey, Jos. G. Best, Elias Schofield, 
W. Hudson, & Thos. McCallister, trustees of the town of Memphis, 
Greeting : 

Whereas it has been represented to me, the judge of the 4 judicial 
circuit of Missour!, that the def’t isa corporation duly organized and 
existing under the laws of the State of Missouri, known as The 
Trustees of the Town of Memphis, and by such name has power to 
sue and be sued, plead and be impleaded in all courts of law & 
equity, and is situated and located in the county of Scotland and 
State of Missouri. 

That in its corporate capacity the said town of Memphis did, on 
the 16th Gay of Feb., 1871, in the manner and on the terms author- 
ized by the laws of the State of Missouri, subscribed to the capital 
stock of the Missouri, lowa & Nebraska Railway Company, a cor- 
poration duly organized and existing under the laws of the State of 
Missouri & Iowa, three hundred shares of stock, in the sum of one 
hundred dollars each, and in payment thereof did duly make, execute, 
and deliver to the said M., I. & N. R. Way Co. thirty bonds of said 
town, duly executed and signed by H. H. Byrne, the chairman of 
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the trustees of said town, which said bonds were dated and issued 
on the 1st day of March, 1871,and were in the denomination of one 
thousand dollars each, due in twenty years from the date thereof, 
and payable at the Farmers’ Bank Loan and Trust Company, in the 
city of New York and State of New York, with eight per cent. 
interest from date, and numbered consecutively from one_ to 

thirty, to each of which bonds were attached twenty inter- 
87 est coupons, numbered consecutively from one to twenty, in 

the sum of eighty dollars each and successively according to 
their respective numbers, payable annually on the Ist day of March, 
at the Lank of said Farmers’ Loan and Trust Co., in said city of 
New York. 

That the second and third maturing coupons attached to said 
bonds are now due and unpaid ; that the pl’t’ff, John T. Thomas, is 
the owner and holder thereof; that in accordance with the terms 
expressed therein has presented at the said bank of said Farmers’ 
Loan and Trust Comp. anddemanded payment thereof, and paymeut 
thereof has been and is refused; that by virtue of the laws of this 
State conferring power upon the said town of Memphis to make sub- 
scription to said Missouri, lowa & Nebraska Railway Company, — 
issne bonds and levy taxes for the payment thereof, it became the 
duty of the board of trustees of said town of Memphis to provide 
for the payment of said bonds so issued and interest couponds 
thereto attached as the same fell due, by the levy and collection of 
such special tax taxes as might be necessary for that purpose upon 
the taxable property, as the same is made taxable by laws for such 
purpose within the corporate limits of said town. 

That said board of trustees has provided and made payment upon 
two of said bonds, to wit, No-. 15 & 19, but neglected to make any 
provision whatever for the payment of principal or interest cou- 
ponds; that by reason thereof thesaid pl’t’ff has been and is unable to 
recover the amount of said couponds now and for a long time due; 
that there is no adaquate specific legal remedy offered this pl’t’ff. 

Now, therefore, being willing that full and speedy justice be done 
in the premises, | docommand you, the said John Garkey, Joseph G. 

Best, Elias Scofield, W. Hudson; and Thomas McCallister; as 
88 such trustees of the inhabitantsof the said town of Memphis, to 

levy and cause to be collected a special tax sufficient to meet 
and pay off said couponds and the interest accrued thereon, or to 
make return to this writ on the 6th day of May, 1874, in the circuit 
court of Scotland county, and and on or before the 3 day of May 
term thereof, and show cause why you have not done so. | 

Witness my hand this 22d day of April, 1874, at chambers. 

E. V. WILSON, Judge. 


Filed April 23rd, 1874. 
CHS. S. MARTIN, Clerk. 


And on the same day the following summons was issued in said 
cause, to wit: : 


v 


wv 
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Summons. 


STATE OF Missourt, = 
County of S Scotland, aay 


In the Circuit Court. 


The State of Missouri to the sheriff of Scotland county, Greeting : 


We command you to summon Elias Scofield, John Gharky, Joseph 
G. Best, W. Hudson, Thomas McAllister, trustees of the inhabitants 
of the town of Memphis, if they be found in your county, to appear 
before our circuit court to be holden within and for the county of 
Scotland, at the court-house, in the town of Memphis, in said county, 
on the 6th day of May next, 1874, then and there before the judge 
of our said court, to answer the petition of the State of Missouri at 
the relation of the town of Memphis. 

And have you then and there this writ with the return of your 

action thereupon. 
89 Witness my hand as clerk of our said court and the seal 
thereof. Done at office in Memphis, in the county aforesaid, 
on the 23rd day of April, 1874. 
[L. s.] CHS. 8. MARTIN, Clerk. 


On the reverse side of which summons was endorsed the follow- 
ing return: 

Served the within summons by delivering to the within-named 
Elias Scofield, president of the board of trustees of the town of Mem- 
phis, a true copy of the writ and petition, and by delivering to the 
within-named John Gharky, Wash. Hudson, Thomas McAllister, 
and Jos. G. Best, trustees of the town of Memphis, a true copy of 
the writ. 

April 24th, 1874. 

W. COLE, 
Sheriff of Scotland County, Mo. 


At the May term, 1874, of the circuit court of Scotland county, in 
the State of Missouri, held at the court- house in the city of Mem- 
phis, in said county—present, Hon. E. V. Wilson, judge, presiding— 
on the 9th day of May, 1874, the re Nelo among other proceed- 
ings were had, to wit: 


JAMES T. THOMAS 
vs. 
THe INHABITANTS OF THE Town or MEMPHIS. 


At this day comes the defendant and enters his appearance, by 
Nat. M. Gwynne, its attorney; whereupon leave is granted de fend- 
ant to make return on writ on or before the first day of the next 
term of this court, until which time this cause is continued. 


’ -epey 
S— Yoo 
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And afterwards, at the November term, 1874, of said court, 
90 on the 11th day of November, the following among other 
proceedings were had, to wit: 


In the Matter of the State of Missouri at the Relation of JoserH T. 
THOMAS 
vs. 
JoHN GHARKY, JosepH G. Best, EL1As Scorretp, & WASHINGTON 
Hupson, Trustees of the Inhabitants of the Town of Memphis. 


At this day comes the plaintiff, by his attorney, and files his 
amended writ; then comes the defendant by her attorney, Nat. M. 
Gwynne, and enters his appearance to said writ, and leave is granted 
said defendant to file his answer herein sixty days before next term, 
to which time this cause is continued. 

And afterwards, at the November term, 1874, of said circuit court, 
and on the 17th day of November, 1874, the following among other 
proceedings were had, to wit: 


In the Matter of the State of Missouri at the relation of Josery T 
Tuomas, Plaintiff, 
vs. 
JOHN GHARKY, JOSEPH G. Best, EL1As ScoFIELD, and WASHINGTON 
Hupson, Trustees of the Inhabitants of the Town of Memphis, 
Defendants. 


And now, on this 17th day of November, 1874, come as well the 
said plaintiff and the said relator as the said defendant, and there- 
upon the return of the said defendant to the writ of alternative man- 
damus heretofore issued and the pleas and traverse of said relator 
to said return are submitted to the court for trial; and the court, 

having heard the evidence, doth find the issues formed in fa- 
91 vor of said relator and plaintiff; and the said defendant 

bath not shown any just cause why a peremptory writ of 
mandamus should not issue to the said John Gharky, Joseph G. 
Best, Wash. Hudson & Elias Scofield, as trustees of the inhabitants 
of the town of Memphis, in the county of Seotland, and State of 
Missouri, as prayed by said relator, and that the said defendants 
hath made a false return to satd writ—that is to say, it is considered 
and adjudged that on the said 17th day of November, 1874, the said 
inhabitants of the town of Memphis was indebted to the plaintiff, 
Joseph T. Thomas, in the sum of three thousand and ninety dollars 
and twenty-four cents ($5,090.24), and that said amount will draw 
six per cent. interest from the 17th day of November, 1874, until 
paid ; and said amount is upon certain matured coupons heretofore 
issued by the said inhabitants of the town of Memphis in payment 
of stock subscription made on the 16th day of February, 1871, to 
the Missouri, Iowa and Nebraska Railroad Company in aid of its 
construction of railway strength — the corporate limits of said town ; 
that said coupons are for interest falling due upon said bonds so 
issued in payment as aforesaid of one thousand dollars each, and 
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numbered one, 3, 6, 7, 9, 11, 18, 14, 17, 21, 22, 28, 24, 25, 26, 28, 29, 
30; that eighteen of said coupons matured and fell due on the Ist day 
of March, 1878, each coupon being for eighty dollars and dated March 
Ist, 1871, and each coupon draws six per cent. interest per annum 
from date until paid ; that eighteen of said coupons matured and fell 
due on the Ist day of March, 1874, each coupon being for eighty dol- 
larsand dated March Ist, 1874, and each coupon drawing six per cent. 
interest per annum from the Ist day of March, 1874, until paid; that 
the amount found due and owing to said Joseph ‘Tt. Thomasupon the 
entire number of thirty-six coupons aforesaid at the said November 

17th, 1874, is as aforesaid $3,090.24. It is further considered 
92 and adjudged that said amount Jast mentioned isa valid and 

binding obligation upon the inhabitants of said town of Mem- 
phis, and that it was the duty of the said trustees, as the board of 
trustees of the inhabitants of the town of Memphis, to provide for 
the payment of the same, to have levied and cause to be collected a 
special tax, such as might be necessary for that purpose, upon the 
taxable property,as the same is made taxable by law for such purpose, 
within the corporate limits of said town; and that said trustees, as 
such board of trustees, has wholly and wrongfully neglected and re- 
fused to make provision for payment as aforesaid. 

Whereupon it is by this court considered and adjudged that a writ 
of peremptory mandamus be issued to said trustees, directing them 
as such board of trustees to forthwith make ample provision for the 
pavment of said sum of $3,090.24, and the interest thereon as afore- 
said, by the levy and collection of taxes as aforesaid upon the prop- 
erty as aforesaid, and that the said Joseph T. Thomas recover of said 
John Gharky, Joseph G. Best, Elias Scofield, & Wash. Hudson, as 
such trustees, his costs and charges in this behalf expended, and 
have execution therefor. 


STATE OF Missourt, County of Scotland : 

[, C. F. Sanders, clerk of the circuit court in & for said county, do 
hereby certify the above and foregoing to be a true and full tran- 
script of the record and proceedings in the above-entitled cause as 
the same appears of record and on file in my office. 

Witness my hand and the seal of said court. Done at office, in 
Memphis, this lst day of April, 1886. 

[ SEAL. ] C.F. SANDERS, Clerk. 
93 Mr. OveRALL: Now we offer in evidence this bond, No. 4, 
of the bonds and coupons: 


Number 4. UNITED STATES OF AMERICA. Dollars 1,000. 
Kight Per Cent. Railroad Bond. 
Town oF Mempuis, County of Scotland. 
r ‘ , , — 
'wenty years. 


Know all men by these presents that the Town of Memphis, in the 
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county of Scotland, in the State of Missouri, acknowledges itself in- 
debted to the Missouri, lowa and Nebraska Railway Company, a 
corporation existing under and by virtue of the laws of the States of 
Missouri and Iowa, formed by consolidation of the Alexandria and 
Nebraska City Railroad Company (formerly Alexandria and Bloom- 
field Railroad Company), of the State of Missouri, and the lowa 


Southern Railway Company, of the State of Iowa, in the sum of 


one thousand doliars, which sum the said town hereby promises to 
pay to the said Missouri, Iowa and Nebraska Railway Company or 
bearer, at the Farmers’ Loan & Trust Company, in New York, on 
the first day of March, A. D. 1891, together with interest thereon 
from the first day of March, 1871, at the rate of eight per cent. per 
annum, which interest shall be payable annually,in the city of New 
York, on the first day of March in each year, as the same shall be- 

due, on the presentation of the coupons hereto annexed— 
This bond being issued under and pursuant to an order of 
94 the board of trustees of the town of Memphis for subscrip- 
tion to the stock of the Missouri, Iowa and Nebraska Railway 
Company, as authorized by an act of the General Assembly of the 
State of Missouri, entitled “An act to incorporate the Alexandria 
and Bloomfield Railroad Company, approved February 9th, 1857.” 
In testimony whereof the said town of Memphis has executed 
this bond by the cuairman of the buard of trustees of said town, 
under the order of said board of trustees, signing his name hereto, 
and the clerk of said board of trustees, under the order thereof, at- 

testing the same and affixing thereto the seal of said board. 

This done at the town of Memphis, in the county of Scotland, in 

the State of Missouri, this first day of March, A. D. 1871. 

[Seal Town of Memphis, Scotland Co., Missouri. ] 
H. H. BYRNE, 


Chairman of the Board of Trustees of the Town of Memphis. 
Attest: WILLIAM L. KAYS, Clerk. 


Mr. CUNNINGHAM: Of course we make the objection that we here- 
tofore made, and I suppose your honor will pass upon them at the 
proper time. ‘They may be taken subject to our exceptions. 

The Court: You will have to get these matters before the court 
to see the drift of them. 

Mr. OveraAt_: I understand the articles of consolidation and 
everything we have tendered are offered formally. 


Mr. CUNNINGHAM: Yes; certainly; subject to our objections and — 


exceptions and the ruling of the court. 


-_ 


95 Plaintiff closes. 


Mr. CUNNINGHAM: There is but a single matter of evidence that 
we desire to offer, and that is the act of the Legislature of Missouri 
of 1859. I have sent for the book, and I will bring it in the morn- 
ing. It is agreed that | may offer in evidence the act of the Gen- 
eral Assembly of the State of Missouri of 1859 repealing the charter 
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of the town of Memphis, and that the answer may be made to con- 
form to that fact. 

The Court: My mind has been directed from the beginning to 
the end of this inquiry as to where the power to issue the bonds in 
these proceedings came from. How, in the light of all this testi- 
mony, did you find the power to issue those bonds? 

Mr. OverALL: The power is given in the orders. In the first 
place, it is given by the charter of the Alexandria & Bloomfield 
Railroad Company. 

The Court: That question was before Brother McCrary. 

Mr. OvERALL: Yes; but I did not insist on that at all. It was 
determined in the case, however, that the town had the right to 
make the subscription to the stock, but that they did not have the 
right to issue bonds then, in 1868. Weclaim it by virtue of that act, 
and we insist that there is such authority, and then that there is an- 
other authority by the act of the Legislature of 1870, vol. 1, chapter 
39, article 2, section 17. 

The Court: That is the statute that Brother McCrary passed on 
expressly. | 

Mr. OvERALL: In what case? 

The Court: In this very case. 
96 Mr. OverALi: I don’t remember that. I remember Judge 
McCrary said the act of incorporation of the North Missouri 
Railroad of 1851, which authorized subscriptions by towns through 
which that railroad run, gave no authority to issue bonds, but this 
is the first time I have heard that a general statute did not author- 
ize a town or city to issue bonds under it. 

The Court: That was expressly passed upon in this case, not by 
Brother McCrary, but by myself. 

Mr. OverALL: That point was not raised in this case. The ques- 
tion you decided at that time was that the section of the North Mis- 
souri charter, which I] read, did not authorize the issuing of railroad 
bonds by a town, but it has never been denied that a city could is- 
sue bonds under the general railroad law where it was authorized 
by two-thirds of the qualified voters of the city. 

The Court: Of course authority to issue bonds in connection with 
a subscription to the stock rests upon the act of 1868, and in com- 
pliance with the terms thereof, by voting, ete. 

Mr. OveraALi: I understand that, but I did not understand your 
honor to say that act of 1868, which I have just read, does not author- 
ize a city, town,or county to issue bonds, provided it is authorized by a 
two-thirds vote. If your honor will remember in reading this, 
this order for the election was made on the 26th of January, 1871, 
and the election was held on the 7th of February, 1871, which is 13 
days. 

The Court: The law requires how many days’? 

Mr. OVERALL: That is the point exactly. The law says that the 
books of registration shall be delivered by the county clerk to the 
board of registrars 20 days before the election, and that they shall 

complete the registration 10 days before. We raise two ques- 
97 tions: First, that there is a tribunal directed to determine 


62 WILLIAM HILL VS. THE CITY OF MEMPHIS, MISSOURI. 


this question; and that that tribunal has determined it, and that 
that is conclusive and cannot be inquired into. 

Mr. CUNNINGHAM: This is the same case in which your honor 
made the conclusive ruling before, and if that question goes to the 
Supreme Court I do not wish to leave a part of our defense out. We 
have some testimony to offer, and when we have closed the testi- 
mony I think we can discuss these questions to better advantage. 
Your honor has asked the question, “ Where is your power?” Now, 
I do not wish to try this case over again. If they should be right 
in their theory, we have the testimony here to show that there was 
no registration. I know that this court must decide in our favor, 
and I do not want to have it go up without a complete record. 

Mr. OvERALL: I am willing to concede that the gentleman can 
show by the testimony the same as though the witnesses were in- 
troduced. 

The Court: De hors the record ? 

Mr. OvERALL: I admit that he will prove that by witnesses. 

The Court: I understand he is not permitted to impeach the 
record. 

Mr. CunninGHAM: [ think I ought to be permitted to offer my 
testimony in my own way. I desire to call Mr. Permont to exam- 
ine him, and if it is ruled out then I can except. 

Mr. OVERALL: The witness can be sworn, and then I will object 
to the testimony. | 


WiLiiaAM W. PERMOonrT was then called by the defendant,and, be- 
ing duly sworn, testified as follows: 


98 By Mr. CUNNINGHAM: 

@. Where do you reside? 

A. Scotland county, Missouri. 

@. How long have you resided there? 

A. 26 or 27 years. 

Q. State whether or not in the years 1870 and 1871 you occupied 
any public office; and, if so, the nature of it. 

A. Well, in 1871, I was appointed registering officer of the town- 
ship that [ lived in. 

. What township was that? 

A. Jefferson. 

Q. Did that inelude the town of Memphis? 

A. You sr. 

Q. State whether or not prior to the 7th of February, 1871, you 
made a special registration of the voters of the township wherein 
the town of Memphis was situated. 

Mr. OverRALL: | would like to ask a question before making my 
objection. 

Q. You were registering officer of this township at the time you 
speak of? 

Mr. OverRALL: Well, I will make my objection right now. I ob- 
ject to it on the ground— 
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The Court: Let me ask a question: 


—. What was your office during those years, sir? 

A. I was registering officer at that time—appointed in 1871. 
Q. What period of 1871? 

A. In March, 1871. 

Q. In March, 1870, or 1871? 

A. 1871. 


The Court: That was after these matters. 

Mr. OveERALL: I don’t care about that; I will stand on the propo- 
sition of law. 

The Court: Let us go forward. This witness was registering 
officer from what date? 

Witness: March, 1871. 


(). This bond was dated 1870? 
A. March Ist, 1870. 
Mr. CUNNINGHAM: The bond was dated March Ist, 1871. 
99 Mr. CUNNINGHAM: The bond has not been read in evidence, 
and I demand that it be read. 

The Court: It is considered in evidence. 

Mr. OvERALL: It is 1871; there is no question about that. 

Mr. CUNNINGHAM: It should be read in evidence. 

Mr. OvERALL: I supposed it was considered as read in evidence. 

The Court: It was. 

—. Well, Mr. Witness, you went into office as registrar what 
date ? , 

A. Right away, I presume. I was appointed by the county court 
in 1871, Mareh. 

Q. You were not registering officer prior to March Ist? 

A. No, sir. 
Q. And you can give no information on the subject ? 


Mr. CUNNINGHAM: I wish to ask another question—whether you 
know the number of qualified voters there were in the town of Mem- 
phis in the month of February, 1871. 

Mr. OvERALL: I object. 

The Courr: That comes in under all these rulings, from Cass 
county down. I sustain the objection. 

Mr. OveRALL: Now, I wish to ask what I wish explained. You 
say you were registering officer. There were three officers, were 
there not, in your county ? 

A. There was one in each township. This is under the law of 
1870—that act of 1870. The Legislature of 1870 passed this, and it 
went into effect then. 

(). It went into effect on the first of March, 1870? 

A. It went into effect that year, I think. 

@. On the first of March, 1870-—— 


Mr. CUNNINGHAM: He testified before he was registering officer in 


~ 1870 and not 1871. 
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Mr. OvERALL: There was an act passed and then another 
100  ~=act went into effect in 1870, that you were appointed under? 
A. There was a change in the law in 1870, and I was ap- 
pointed under that. 
Q. Were there more than three officers of registration in your 
county at that time? 
A. There were, sir. 
Q. When you were appointed or after you were appointed 7? 
\. At the time I was appointed several were appointed—one for 
each township. 
Q. That is, in 1871? 
A. Yes, sir. 
Q. Prior to that time, in 1870, there were 3? 
A. A board of registration. 
q. Composed of three registrars of the county ? 
A. That is wy recollection. 
q. This township that you speak of, was it Carroll township ? 
A. Yes, sir. 
(). Six miles square ? 
A. It was the town of 
Q. A township? 
A. Yes, sir. 
Q. Six miles square ? 
A. No; it is nine by—I don’t know how much. 
Q. In some of the townships south of that they are laid out six 
miles square, and I thought this was the same. Thisishow much ? 
A. Nine by six, I believe. 
Q. You were registering officer of that whole township ? 
A. Yes,sir. 
Q. You never occupied any office in the city of vein teal you 
were not an officer of the city of Memphis? 
A. No 
Q. You were a county officer appointed under the State laws ? 
A. Yes, sir. | 
Q. And this town of Memphis, how big was it—a mile square? 
A. Yes, sir. j 
Q. It was a mile square? 
A. Yes, sir. 
101 Q. And this tow nship of which you were registering officer 
was nine by what? 
A. Six, I believe. 
Q. How many inhabitants were in the town of Memphis at the 
November election, 1870? 


The Court: You objected to that question when it was asked by 
the other side, and [ sustained the objection. 

Mr. OVERALL: No; I didn’t ask how many persons had voted; I 
wish to show the size of the town. 

The Court: For what purpose ? 

Mr. OvERALL: I wish to show that it is all a mistake to suppose 


that there has to be a registration for any city election. No law - 
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ever required it, and I wish to show there was no such thing as a 
registrar living in the city or having anything to do with the city 
voting, and there is no law applicable to the city of St. Louis or 
anywhere else with regard to registration under the act of 1870. 
The Court: How will it enlighten the court by having, the wit- 
ness give the nu:nber of inhabitants ? 
; Mr. Overati: I was wrong in that, but I wish to show the other 
act. 


(By Mr. CUNNINGHAM :) 


Q. Do you remember the time when the people of the town of 
Memphis voted on the question of subscription ? 

A. Yes, sir. 

Q. Were you registrar at that time? 

A. No; I think not. 

Q. You were made so afterwards? 

A. Yes, sir; the next month after that. 

Mr. OveRALL: Did you vote at that election ? 

A. I guess so. 

@. You voted for those bonds? 


Mr. CUNNINGHAM : I object. 


A. I think so. 
102 Mr. CunNINGHAM: Did you live in the town at that time? 
A. Yes, sir. 
@. How many voters were there in the town? 


The Court: That is objectionable. 

Mr. CUNNINGHAM: He has gone into that thing. 

The Court: No; I stopped bim. 

Mr. CUNNINGHAM: It is considered that we offer the act of 1859 
and ’60, showing the repeal of the charter of the town of Memphis, 
and that we may interline the date in the answer showing that it 
is a public act, and that the court will take notice of it, I fancy. 

The Court: It is fair to presume that it will. 

Mr. OverRALL: We want to object to that, because the town of 
Memphis when that organization that was existing under the special 
charter of the Legislature. 

The Court: We will have to look at the statute to see how it 
reads. 

Mr. CUNNINGHAM: You don’t object to letting the answer show 
the date? 

Mr. Overati: Oh, no. 

Mr. CUNNINGHAM: Simply that we have leave to interline the 
date when we bring the book. 

The Court: The presumption is it is a public act, and the court 
is presumed to know it. 

Mr. OvERALL: Before he put the witness on the stand I agreed to 
admit the witness would testify so and so. The gentleman would 
not take the admission. Now, I don’t suppose I am to be bound by 
what the gentleman wouldn’t take? 

The Court: Of course not. 
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Mr. CuNNINGHAM: I think now we are prepared to discuss the ques- 
tion, it being understood the bond is before the court and 
103 that the stenographer shall copy it—we are prepared to ask 
your honor to give rulings upon the points raised. I have 
written some declarations of law which I wish your honor to pass 
upon. 
The Court: It all turns on the question of the power of the town 
to issue bonds. 


At this point the court adjourned until to-morrow, April 3, 1886. 


APRIL 3, 1886. 
The hearing of this case was resumed. 
Defendant offered the Laws of Missouri for 1859-’60, page 376— 
“An act to repeal an act incorporating the town of Memphis, in Scot- 
land county:” 


“ Be it enacted by the General Assembly of the State of Missouri 
as follows: 

1. That the act entitled ‘An act to incorporate the town of Mem- 
phis, in Scotland County,’ approved November 4, 1857, be, and the 
same is hereby, repealed. 

This act to take effect from and after passage. 

December 31, 1859.” 


This was all the evidence offered. 
Whereupon the court of its own motion charged the jury as fol- 


lows: 
Charge to the Jury. 


The Court: The jury are instructed that on the face of the record 
produced before them they must find for the defendant, inasmuch 
as by the record no authority is shown on the part of either 
104 the town or city of Memphis to issue the bonds in question. 
To the giving of which instructions plaintiff then and there 
at the time excepted. 
= case was then submitted and the jury rendered the following 
verdict : | ? 


“ Verdict. 
WILLIAM HILL 
vs. 2620. 
THE City oF MEMPHIs. 


We, the jury, find for the defendant. 
I’. M. GIFFORD, Foreman.” 


And on the 7th day of April, 1886 (within four days after verdict), 
the plaintiff filed his motion ‘for new trial as follows: 


| 
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* ao Raa 
Motion jor New Trial. 


UNITED StTatres OF AMERICA: 
: we ae 
vastern District of Missouri : 
In the United States Circuit Court for the Eastern District of 
Missouri. 


WitiiAM Hitz, Plaintiff, vs. Crry or Memputs, Defendant. 


Now comes plaintiff and moves the court to set aside the verdict 
and judgment entered in this cause for the reasons— 

1. The verdict of the jury is against the evidence presented at the 
trial. | 

2. The verdict is against the weight of the evidence. 

3. The verdict is against the law. 

4. The court erred in instructing the jury to find for the defend- 


o. The court erred in instructing the jury that defendant had no 
power to issue the bonds and interest coupons in contro- 
105 _sversy. | 
6. The verdict should have been for plaintiff. 
F. T. HUGHES anpb 
JOHN H. OVERALL, 
Att’ys for PU ff. 


Which said motion the court, on the 8th day of April, 1886, over- 
ruled; to which ruling and order of the court the plaintiff then and 
there excepted at the time. 

Plaintiff therefore prays the court to allow and sign this bill of 
exceptions, and that the same may be signed and sealed and made 
part of the record, which is done this 30th day of April, 1886. 

(Signed) SAMUEL TREAT, Judge. 


Said bond is in words and figures following, to wit: 


106 Know all men by these presents that we, William Hill, as 

principal, and and , as sureties, are held 
and firmly bound unto The City of Memphis, in the county of Scot- 
land and State of Missouri, in the full and just sum of five hundred 
dollars, to be paid to the said City of Memphis, its successors or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated this 30th day of April, in the year 
of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at the March term, 1886, of the circuit court of the 
United States for the eastern district of Missouri, in a suit depending 
in said court between William Hill, plaintiff, and The City of Mem- 
phis, defendant, judgment was rendered against the said William 
Hill; and the said William Hill having obtained writ of error of the 
said court to reverse the judgment in the aforesaid suit, and a cita- 
tion directed to the said City of Memphis, citing and admonishing it 
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to be and appear at a Supreme Court of the United States to be 
holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
William Hill shall prosecute said writ to effect and answer all dam- 
ages and costs if he fail to make good his plea, then the above ob- 
ligation to be void; else to remain in full force and virtue. 

WILLIAM HILL, 

By J. H. OVERALL, — [sEAL.] 
3 His Att’y-in- Fact. 
S. E. HOFFMAN. = [SEAL. 
W. H. TRASK. ot 


Sealed and delivered in presence of— 


Approved by— 
SAMUEL TREAT, Judge. 
* [Endorsed :] No. 2620. United States circuit court, eastern dis- 
trictof Missouri. William Hillvs. City of Memphis. Bond, $500.00. 
, principal ; ’ , sureties. Filed 30th 
dav of April, 1886. <A. P. Selby, clerk. 


107 Uwnirep Srares oF AMERICA, ] om 
Eastern District of Missouri, { ~~ ° 


I, A. P. Selby, clerk of the circuit court of the United States in and 
for the eastern district of Missouri, do hereby certify the writing 
hereto attached to be a transcript of the record and proceedings in 
case No. 2620, of William Hill, plaintiff, against City of Memphis, 
defendant, as fully as the same remain on file and of record in said 
‘ase In my office. 

In witness whereof [ hereunto subscribe my name and affix the 
seal of said court, at office, in the city of St. Louis, in said district, 
this fourth day of August, in the year of our Lord eighteen hundred 
and eighty-six. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] ‘ 
A. P. SELLS, 
Clerk of said Court, 
By , Deputy. 


| Endorsed :] No. 2620. United States circuit court, eastern dis- 
trict of Missouri. William Hill against City of Memphis. Duly 
certified transcript of the record in the above-entitled cause. 

Endorsed on cover: E. Missouri C. C. U. S. No. 333. Wil- 
liam Hill, plaintiff in error, vs. The City of Memphis, Missouri. 
Filed September 6, 1886. | 
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IN THE 


TED STATES SUPREME GUURT. 


OCTOBER TERM, 1889. 


WILLIAM HILL, i 
Plaintiff in Error, 
site +» No. L, 4 

CITY OF MEMPHIS, 
Defendant in Error. | 


STATEMENT. 


By Section 14 of an act of the Legislature of the State 
of Missouri approved March 3, 1851, entitled ** An act to 
incorporate, the North Missouri Railroad Company ”’ it is 
provided as follows : — 

¢§ 14. It shall be lawful for the county court of any county 
in which any part of the route of said railroad may be to 
subscribe to the stock of said company, and it may invest 
its funds in the stock of said company and issue the bonds 
of such county to raise funds to pay the stock thus sub- 
scribed, and to take proper steps to protect the interests 
and credit of the county. Such county court may appoint 
an agent to represent the county, vote for it, and receive its 
dividends ; and any incorporated city, town or incorporated 
company may subscribe to the stock of said railroad com- 
pany, and appoint an agent, to represent its interests, give 
its vote and receive its dividends; and may take proper 
steps to guard and protect the interests of said city, town 
or incorporation.’’ Session Acts 1850, page 483. Record, 
page Lo. 


Ses 


The Alexandria and Bloomfield Railway Company was 
incorporated by an act of the Legislature of the State ot 
Missouri entitled **An act to incorporate the Alexandria 
and Bloomfield Railway Company’’ approved Feb. 9th, 
1857, and by the tenth section of said act it is provided as 
follows :— 

‘© § 10. Said company shall, inall things, be subject to the 
same restrictions, and entitled to all the privileges, rights 
and immunities which were granted to the North Missouri 
Railroad Company by an act entitled, ‘*An act to incor- 
porate the North Missouri Railroad Company,’ approved 
March 3d, 1851, so far as the sume are applicable to the 
company hereby created, as fully and completely as if the 
same were herein re-enacted.’’ Session Acts 18097, page 
G4. Recorded, page 12. 

The Town of Memphis was incorporated by a special act 
of the legislature of the State of Missouri entitled ** An 
act to incorporate the town of Memphis in Scotland 
County,”’ approved Nov. 4, 1857, and by section two 
thereof the limits of the town were prescribed as follows : — 

‘*§ 2. The following shall be the corporate limits of said 
town, to wit: Commencing one-half of a mile due east of 
the center of the public square of said town, and thence 
south one-half mile; thence west one mile; thence north 
one mile; thence eust one mile; thence south to the place 
of beginning.” Session Acts 1857, page 434. 

The act incorporating the Town of Memphis was re- 
pealed by an act of the Legislature of Missouri, entitled 
*¢ An act to repeal an act incorporating the Town of Mem- 
phis, in Scotland county.’’ Session acts 1859, page 376. 
Thereupon the same area was organized into a municipality 
under the general laws of Missouri, and known as the 
inhabitants of the Town of Memphis, and so continued 
until 1880 when it became incorporated under the General 
Statutes of Missouri as a city of the fourth class designated 
as the ‘*City of Memphis,’ thereby succeeding to the 
rights aad liabilities of the Town of Memphis. 
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Under authority of an act of the General Assembly of 
the State of Missouri entitled ** An act to amend an act en- 
titled ‘ An act to incorporate the Alexandria and Bloomfield 
Railroad Company’ approved February 9th, 1857, authoriz- 
ing said company to change the incorporate name of the 
company and authorizing said company to extend its road, 
etc.,’’ approved February 19, 1866, the name of the com- 
pany was changed to Alexandria and Nebraska City Rail- 
way Company. Session Acts 1866, page 222. 

On May 11th, 1870, articles of consolidation of the Iowa 
Southern Railway Company with the Alexandria and Ne- 
braska City Railway Company under the name of Missouri, 
Iowa & Nebraska Railway Company were filed in the office 
of Secretary of State of Missouri, and it is not questioned 
that the consolidated road succeeded to all the rights, im- 
munities and privileges of either road. 

There was on January 26th, 1871, a special meeting of 
the Board of Trustees of the town of Memphis, at which a 
special election was ordered to be held February 7th, 1871, 
for the purpose of su!mitting to the qualified voters a 
proposition to subscribe for stock of the Missouri, Iowa & 
Nebraska Railway Company to the amount of $30,000, pav- 
wble in bonds of said town, to be issued therefor; said 
board appointing judges of said election and directing that 
ten days’ notice be given by posting hand-hill-. It further 
appears by the record that the board met February 16th, 
1871, and made the following formal declaration: ‘** And 
whereas it appearing to the board of trustees of the town 
of Memphis that the said notice of the said special election 
was duly given by said judges of election, in accordance 
with our order as aforesaid and the law in such cases made 
and provided; and it further appearing to us that, in ac- 
cordance with an act to provide for the registration of vot- 
ers at special elections, Sec. 18, approved March 21st, 
1868, the clerk of the county court did cause to be 
delivered to the officer of registration the books of reg- 
istration and a special registration was made in said 


4 


town of Memphis by said officers of registration in ac- 
cordance with the provisions of the constitution and of said 
act, and the said special election was duly held on the 7tb 
day of February, 1871, at which election the said propo- 
sition as above described was duly submitted to the 
voters as aforesaid of the town of Memphis; and at said 
election there were one hundred and thirty-five votes cast 
in favor of the said town of Memphis subscribing stock as 
aforesaid to said railway company and only one against 
said proposition; and it further appearing that at said 
election, more than two-thirds of the qualified votes of 
the said town of Memphis were cast and were in favor of 
said subscription, etc.’? Whereupon the board ordered the 
subscription of stock to be made and the bonds to be is- 
sued, appointing an agent to make the subscription in behalf 
of the town, also a trustee to receive and hold the bonds 
until the railroad should reach a certain state of completion. 
In March, 1871, the stock was formally subscribed and 
the bonds issued —said stock was delivered to the town 
authorities and the bonds were subsequently delivered to 
the Railroad Company. The conditions of the subscrip- 
tion were in every respect complied with by the railroad 
company. 

The bonds were recognized by the town and for several 
years succeeding their issue, taxes were levied and collected 
and applied to the payment of accruing interest. They 
bought in a number of the bonds and sold the stock re- 
ceived in payment of subscription, and a suit in the Cir- 
cuit Court of Scotland County, Mo., by mandamus 
determined the legality of the: subscription and enforced 
levy of taxes and payment of accruing interest on said 
bonds. The present action is by « bona. fide helder. 

The judge below held these bonds to be void for want of 
authority to issue same. 

The opinion declared that the power to subseribe for the 
stock did pot carry the right to issue bonds in payment 
therefor, that the act of March 24th, 1868, intending to 
authorize towns to issue bonds in payment of prior sub- 
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scriptions was unconstitutional inasmuch as it assumed to 
authorize such issuance of bonds ‘* irrespective of the need- 
ed vote ;’’ that as a condition precedent to the issue of said 
bonds there was required the assent of two-thirds of the 


qualified voters at an election to be held in accordance with 


the conditions imposed by the registration act of 1868, and 
that the record showed affirmatively that the special elec- 
tion was void for non-conformity to the provisions of said 
act, in this, that from the record it appeared that there could 
not have been a special registration because the clerk of the 
county court did not have twenty days’ time after the elec- 
tion was ordered within which to deliver the registration 
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In support of the validity of the bonds, the following pro- 
positions are submitted : — 
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The power conferred upon the town of Memphis by the 
railroad charter of 1851, to subscribe for its stock, neces- 
sarily implied, as incidental to the execution of said power, 
authority to issue municipal bonds in order to provide for 


payment of the subscription. 


The charter of the North Mo. R. R. so far as concerns 
the special privileges and powers therein embodied continued 
unimpaired by any subsequent legislation or the inhibi- 
tions of the constitution of 1865. Consequently, the town 
of Memphis had the same unqualified right, ‘* irrespective 
of a vote,’’ to make this subscription in 1871, that it en- 
joyed at any prior date. 

That the conditions and requirement announced by sub- 
sequent laws declaring a popular vote upon the subject to 
be a condition precedent to a subscription by municipali- 
ties for railroad stock were not retroactive, and that the 
privileges in this behalf of previous charters continued in 
full force and vigor until expressly repealed, is too con- 
clusively settled by the repeated decisions of the Supreme 
Court of Missouri and this court to,require argument. In 
fact, the unconditional right of the town to make this sub- 
scription is virtually conceded by the opinion of the court 
in this case. | 

It being conceded that the absolute power to make this 
subscription in 1871 prevailed, regardless of the conditions 
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of registration and election, it therefore follows as a logical 
sequence that if such power carried with it the authority to 
issue bonds, then the present issue is unaffected by 
any of the defects and objections now urged agaiust them. 

It may possibly be argued that the legislature obviously 
intended to distinguish between counties and towns as to 
this power of issuing bonds since it expressly authorizes 
counties to not only subscribe for stock, but also to zssue 
bonds and merely impowered towns to subscribe for the 
stock. 

No reason occurs for such distinction unless perhaps it 
be that counties being only quast corporations, express 
authority to issue bonds was necessary, while towns and 
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cities being ** municipal corporations proper’’ this power 
was, therefore, considered incidental to the express grant. 

Judge Dillon recognizes this difference between the char- 
acteristics and powers of counties and cities and in bis work 
on Munic. Corps., sec. 507, says: ‘*In respect of public or 
quast corporations, such as counties, as distinguished from 
municipal corporations proper, cities and towns, the gen- 
eral current of authority is against the proposition that they 
have any implied authority to issue commercial securities. 
But in view of the more complex powers usually conferred 
upon chartered cities and towns there is a stong tendency 
in the courts of this country to hold that they, as municipal 
corporations proper, have an incidental or implied power to 
issue commercial securities.’’ 

In the case at bar the railroad charter authorized the 
subscribing cities and towns to appoint an agent for the 
purpose of consummating the subscription, receiving the 
stock, collecting the dividends, and exercising a general care 
for the interest of such cities and towns. This would seem 
of itself to bring the case within the rule announced by 
the U. S. Supreme Court in Sevbert v. City of Pittsburg, 
1 Wall., p. 272, where the legislative act incorporating a 
railroad company authorized cities and towns to subscribe 


tor stock ‘‘ as fully as any individual.’’ The court held 
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that no further authority to issue the bonds in payment of 
subscription was necessary, and decided the bonds thus is- 
sued to be valid. 

Further, upon examination of the numerous similar char-- 
ters granted by our State from 1849 to 1855, we find no 
systematic or uniform discrimination in this respect. In 
many of them the same power is conferred alike upon 
counties and cities and towns, to subscribe for stock and is- 
sue bonds, and in several there is an express limitation 
upon cities and towns to the effect that the stock thus sub- 
scribed shall not be paid for by their bonds, thus implying 
that power to subscribe, of itself, gave such cities and towns 
authority to issue bonds. In illustration of the character 
of such provisions in various charters, vide Laws 1859, p. 
418. 

The subject as to whether authority to create a debt con- 
fers upon a municipal corporation (city or town) the right 
to issue negotiable bonds when the legislative will is silent, 
has received much consideration of late years. A leading 
Pennsylvania case, 84 Pa. St., p. 487, declares that ‘* when 
a municipal corporation has lawfully contracted a debt it 
has the implied power unless restricted by its charter or 
prohibited by statute to evidence the same by bill, bond or 
note ’’ having all the characteristics of commercial security. 
This rule appears to be in accord with the weight of current 
State decisions. There bas been no decision of the federal 
courts establishing a general authoritative rule, each case 
presenting the question seems to have been determined by 
the peculiar facts and circumstances accompanying it. 

The following are the prominent cases in that regard. 

1 Wall. 272, Seybert v. City of Pittsburg : — 

The Sup. Court of Pennsylvania decided that the power 
to subscribe for railroad stock carried with it authority to- 
issue bonds therefor, stating tersely ‘‘if the corporation 
legally owes a debt it can give a bond for it.’’ The U.S. 
Sup. Court adopted this decision and affirmed it. 

% Wall. 654, Rogers v. Burlington : — 
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implied from the vote and was as effectual us if expressed. 


ic ein 


The city charter authorized the city to ‘* borrow money for 
public purposes,’’ whereupon the city issued its bonds and 
loaned same to railroad. Held that the power to borrow 
money implied authority to issue bonds in aid of the rail-. 
road. 

15 Wall. 566, Police Jury v. Britton: — 

Here there was no reason or necessity for attempting to 
fund the parish indebtedness by the issue of bonds or oth- 
erwise and no authority either express or implied for so 
doing. Therefore, such bonds were held void, but the 
court in the course of its opinion says, ‘* The power to 
issue bonds has been frequently implied from other express 
powers granted. Thus it has been held the power to sub- 
scribe for stock in a railroad and other like powers which 
cannot be carried into execution without borrowing money 
or giving obligations pavable in the future have been held 
sufficient to raise the implied power to issue such obligations. 

But these implications should not in our judgment be ex- 
tended beyond the fair impression to be gathered from the 


circumstances of each case.’’ 


16 Wall (p. 6), Lynch v. County : — 

The Iowa statutes declared each county a body corporate 
and authorized the County Court to provide for erection of 
public buildings, enjoining that where such improvements 
involved the borrowing or expenditure of money, there 
should first be submitted to the people the proposition of 
borrowing money and of levying an annual tax. The 
County Court submitted the proposition of levying an ad- 
ditional tax of seven mills on the dollar to be levied an- 
nually for ten years for the purpose of raising money to 
build a Court House. This proposition was carried. No 
proposition was submitted to borrow money or issue bonds. 

The County thereupon issued and delivered to the con- 
tractor bonds to amount of $20,000. 

Held, That although there was not submitted any propo- 
sition to borrow money or issue bonds, such authority was 
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‘¢It could not have been intended that the action should 
be delayed until a sum sufficient to pay for the structure 
had veen realized from the tax or that the work should pro- 
ceed only part passu with the progress of its collection from 
year to vear.”’ 

102 U.S. 625, Wells v. Supervisors: — 

The legislative act incorporating the railroad authorized 
certain counties upon the assent of the voters to subscribe 
for stock, and further authorized the assessment of a special 
tax for the payment of such subseription. The act further 
directed when and in what installments the calls for 
amount subscribed should be made. 

The required election was held, the subscription made 
and bonds therefor issued and delivered to the railroad. 

Held, that from the terms of the act there was manifestly 
no intention on the part of the legislature to impose on the 
county to issue bonds to fund this liability, that on the con- 
trary it was expressly proviiled the payment of subscription 
should be by taxation, and that the subscription was not 
required to be paid until the money to be raised by taxa- 
tion had been collected. 

The railroad company knew when it received the sub- 
scription that the prescribed tax was the source of payment, 
and impliedly consented to the delavs incident to such col- 
lection. Hence the bonds were void. 

This case does not disturb the doctrine laid down in 


Lynch v. County, supra, on the contrary, the court in respect | 


to these provisions for taxation distinguishes this case from 
that, and says, had the Legislature merely authorized the 
subscription and not qualified such authority by express 
conditions then the county would, as in case of Lynde, supra, 
have had an implied power to issue the bonds on payment 
of such subscription. 

19 Wall 468, Mayor v. Ray : — 

The charter of the city of Nashville gave it the usual 
power to levy taxes for govermental purposes, but did not 
give it power to borrow money. Thecity being pecuniarily 
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embarrassed issued its checks drawn on the treasurer in 
negotiable form. These checks were used for legitimate 
purposes in meeting the liabilities of the city. 

Held that municipal corporations have not the power, 
without legislative authority expressly or clearly implied, to 
borrow money or issue commercial securities, that the 
power of taxation is given them for the puppose of raising 
the means necessary to carry on their functions and thet 
the credtion of such special power is exclusive of others. 
‘©The power to ixsue bands or borrow money does not 
belong to municipal corporations as an incident of their 
creation. To be possessed it must be conferred by the 
legislation either express or implied.’’ 

But, says the court, ‘* there are undoubtedly cases in 
which it is proper that a power of this kind be conferred, 
as when some extensive public work is to be performed, 
the expense of which is beyond the immediate resources 
of reasonable taxation. Such cases belong to the legislative 
discretion and are to be governed and regulated thereby.”’ 

The consideration of the court in this case was evideutly 
addressed to the fact that the city instead of relying upon 
taxation as the proper source of revenue was habitually 
issuing these bills to defray current and ordinary expenses. 

111 U. S., p. 400, Claiborne Co. v. Brooks: The stat- 
utes of Tennessee declared counties to be corporations, au- 
thorized the erection of public buildings and gave power to 
levy a special tax for that purpose. 

This county contracted for the erection of a court house 
and issued its negotiable bonds to the contractor in pay- 
ment. Held, that the erection of court houses and jails 
was among the ordinary administrative duties of counties, 
and that they had no incidental power without express leg- 
islative authority to issue commercial paper in payment of 
such county debts and charges. ‘That mere political bodies, 
such as are counties and townships, with the power to levy 
taxes to defray the public charges created have no power 
to issue commercial paper in liquidation, unless conferred 
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by the Legislature or clearly implied as necessary to an 
exercise of some power expressly given. Such power is 
foreign to the purposes of their creation and is not be con- 
ceded except by express legislation or strong implication 
from such legislation. 

This case reviews the decisions and says the local policy 
of the State concerned, as shown by its laws and decisions, 
will be regarded as authoritative upon the Federal courts. 

5th Dillon, p. 165, Gause v. City of Clarksville: — 

The Legislature by special act of 1853 incorporated 
the City of Clarksville and authorized the council to erect 
wharves and improve the streets, and gave general power 
to levy taxes not to exceed one-fourth of one per cent. 

An amendatory act of 1857 empowered the city to assess 
and collect a tax not to exceed two per cent. for the pur- 
pose of aiding in construction of certain macadamized roads 
and authorized subscriptions of stock by the city to ‘* any 
company organized to construct said roads,’’ and directed 
that any dividends received by the city from such subscrip- 
tion should he paid over pro rata to the real estate owners 
paying the aforesaid tax. | 

The city thereupon issued three sets of bonds, ‘*¢ Wharf 
improvement,’’ ‘* Street improvement,’’ and ‘* Road im- 
provement ’’ bonds. 

The court held upon a question of authority to issue said 
bonds, that the erection of a wharf and improvement of 
streets were within the line of the ordinary municipal du- 


ties, and that there was no inherent or incidental power of ° 
the city to raise loans for such purposes by sale of its ne— 


gotiable securities. Consequently said bonds were void.. 

But in respect of the ‘** road improvement bonds,’’ the 
court declared that the power conferred by special act to 
subscribe for stock of ttself authorized the city to issue bonds 
in payment therefor. 

The opinion recites that this doctrine is in accord with 
the spirit of Missouri legislation concerning municipal aid 
to railways and that it is the universal practice under such 
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legislation to issue bonds for debts of this kind, and avers 
that the issue of bonds by the city under such circumstances 
is fully warranted by the decisions of the U. S. Supreme 
Court. | 

The principle established by the decisions of the Su- 
preme Court of the United States in this behalf, is sub- 
stantially to this effect. That while the power to issue 
commercial paper is not among the ordinary incidental 
powers of a municipal corporation, yet it may be conferred 
expressly or by fair implication as a reasonable and usual 
means of executing the particular poWer to which it is 
claimed to be incidental. Such inference will not be ex- 
tended to liabilities incurred in the discharge of ordinary 
municipal functions. It is contemplated that such expenses 
shall be met by the revenues derived year by year from 
taxation, but when the power specially granted involves 
the creation of debt of such a nature as to be beyond the 
range of usual municipal expenditure, then, as necessary to 
execute this power, there is an implied authority to anti- 
cipate the revenue to be derived from taxation, and issue 
bonds or borrow the money. 

Especially is this true when the city is authorized to aid 
a public enterprise distinct from the city proper. 

In making application of the foregoing principle there can 
be no doubt that the case at bar falls within the rule. 

By the terms of railroad charter of 1851 authorizing the 
subscription, the entire amount whenever subscribed became 
at once due ana payable to the company or was to become 
due at such times and upon such terms as should -be agreed 
upon between the town and this railroad company. Said act 
made no provision for the payment thereof by taxation, nor 
did the general statute then in force make any such provision. 
It was thus impossible for a city or town to have paid its 
subscription, except by issuing bonds and it must therefore 
be conceded that the Legislature of 1851 intended that sub- 
scribing municipal corporations should have this power. 

There was no general railroad law until February 24th, 
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1853, and the enactment of that date authorized counties 
and towns alike tosubseribe for stock, allowing the proposi- 
tion to be submitted to the respective voters whether such 
subscription should be paid by taxation or the issue of 
bonds. Thus showing that in the mind of the Legislature 
at that date, when the power to make subscriptions was con- 
ferred, no express. grant was necessary as authority to 
issue the bonds. 

The power and privilege of making and receiving this 
subscription as embodied in the charter of 1851 de- 
scended unfettered and unrestricted by subsequent legisla- 
tion to the city of Memphis in 1871, and if the power to 
subscribe to this railrord in 1851 implied authority to issue 
bonds in paymert then the subscriber of 1871 was en- 
titled to the same privilege. Whatever is implied in law 
is as effectual as though expressed, and if this railroad 
-charter impliedly gave to subscribing municipalities the 
power to issue bonds, such power is in no wise limited or 
Impaired by the enactments of later years. 

The original charter of the North Mo. R. R. preserved 
its vitality and characteristics intact until repealed by the 
special act of 1872. 
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[f any express authority was requisite in order to au- 
thorize the issuance of these bonds it was furnished by the 
Act of March 24th, 1868, entitled ** An act to enable coun- 


ties, cities and towns to fund their respective indebted- 
ness.”’ 

The act above referred to is as follows: — 

‘¢ Section 1. That the various counties of this State be 
and they are hereby authorized to fund any and all debts they 
may owe, and for that purpose may issue bonds bearing 
interest at not more than ten per centum per annum, pay- 
able semi-annually, with interest coupons attached; and 
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all counties, cities and towns in this State which have or 
shall hereafter subseribe for the capital stock of any rail- 
roud company, may, in payment of such subscription, 
issue bonds bearing interest at not more than ten per 
centum per annum, payable semi-annually, with interest 
coupons attached. The bonds authorized by this act shall 
be payable not more than twenty years from date thereof.”’ 
See Session Acts 1859, p. 46. 


This act cured any possible defect or omission in the 
railroad charter of 1851 as to the right of cities and towns 
to issue bonds, and the City of Memphis became thereby 
armed with full power to execute and consummate the 
terms of its subscription by issuing bonds in payment. 

The clause of the act affecting the case is that which 
enables cities and towns to issue their bonds in payment of 
such railroad stock as they ** have or shall hereafler sub- 
scribe for.”’ 

The court below held that this provision was unconstitu- 
tional for the reason that it assumed to authorize the future 
issue of bonds for subscriptions regardless of the assent of 
two-thirds of the qualified voters. 

The purpose and scope of the enactment was in express 
terms to empower municipalities which had already or might 
thereafter lawfully subscribe for railroad stock to issue bonds 
in payment thereof. 

It granted no new power of subscription. It did not 
mean to direct or permit an indiscriminate subscription in 
the future without the assent of voters when required, but 
was simply in recognition of the continuing, subsisting 
power and right of certain municipalities, to subscribe at 
will to the capital stock of these railways whose special 
charters required no election, and it aimed to give such sub- 
scribers express power to issue their bounds in payment. It 
cannot be dixputed that the subscription made by this de- 
fendant in 1871 required no election, and the only effect in 
this case of the act of 1868 was to confer express authority 
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to issue bonds in payment for a subscription thus lawfully 
made. 

But, says the court, while it is true this subscription was, 
by the terms of the charter, valid without any election, 
yet the authority attempted to be conferred by this 
act to issue bonds was in violation of the constitution 
because such issue was ‘‘ a loan of the credit of the city to 
the railroad ’’ without the necessary assent of voters. 

We submit that the issuance of bonds in payment 
of a previously authorized subscription was nota ‘* loan 
of credit,’’ consequently the constitutional provision in this 
respect requiring an election as condition precedent has no 
application. 

The term ‘‘ loan of credit ’’’ necessarily implies the crea- 
tion of a debt or liability, and not the payment or funding 
of a debt already incurred and it is difficult to understand 
by what tortuous course of reasoning the conclusion can be 
reached that such an issue of bonds was a ‘* loan of credit”’ 
to the railroad. Had the town assumed gratuitously to 
issue its bonds for the aid and benefit of the road the posi- 
tion would be. different, but here the town received as 
equivalent for its subscription, stock to the amount of $30,- 
000, and afterwards, by authority of this Act, delivered its 
bonds in payment. If there was any loan of credit it was 
the subscription whereby the city agreed and obligated itself 
to pay the railroad $30,000 for the stock. The date of 
said subscription was Feb. 16, ’71. This subscription , 
advanced aid to the road, pledged the credit and resources 
of the town and rendered it liable to suit and judgment in 
case of default. 

In order to protect the citizens fromthe onerous taxation 
which would otherwise have been‘ necessary, this act per- 
mits the city to anticipate its revenue by the issue of bonds 
in payment of the debt incurred by thesubscription. The 
effect of the act was not to authorize the creation of any 
additional liability, but simply to enable the city to protect 
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the credit already loaned to the railroad by the subscrip- 
tion. 

This of course was designed to apply as well to all future 
subscriptions when the charters required no elections, and 
continued until such special charters were expressly re- 
pealed by act of January 30th, 1872. 

The Supreme Court of the United States in a recent de- 
cision, while considering the legal effect of a similar pro- 
vision in another act of the Missouri legislature, substantially 
relieves the act of 1868 of any constitutional infirmity. 

102 U.5S., p. 684, Ogden v. Daviess County : — 

The charter of the Platte City & Des Moines Railroad, 
incorporated in 1860, authorized the counties whenever the 
inhabitants of any ‘strip of country ’’ through which the 
road might pass, should signify their desire to take stock 
therein and vote a tax upon themselves, to order an election 
therein, and, if a majority of the taxable inhabitants should 
determine in favor of the tax, made it the duty of the 
County Court to levy and collect said special tax for the 
benefit of the road. 

On March 24th, 7870, an act was passed declaring that 
in all cases when by the provisions of any railroad charter 
the inhabitants of a ‘* portion of a municipal township ’’ 
‘¢have voted or may hereafter vote to take stock in such 
‘allroad company,’’ they should have the same rights con- 
ferred upon counties and townships, and the county court 
should exercise the same power in issuing bonds and col- 
lecting taxes. 

The county court upon petition to that effect in June, 
1870, ordered an election ina section of the county ‘* with- 
in a strip of five miles on each side of the railway line.”’ 
The majority assented to the subscription, and thereupon 
the county issued its own bonds for the amount. 

Held, that such bonds were void for want of authority. 
The railroad charter merely authorized the levy of a special 
tax upon the inhabitants of ‘* the strip of country ’’ and 


furnished no authority for the county to issue its bonds. 
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Neither did the subsequent act of 1870 supply this author- 
ity, as said act was limited by its terms to *‘a portion of a 
municipal township,’’ whereas the ‘*‘strip of country ”’ 
voting in this case embraced fractional parts of several dif- 
ferent townships. 

This supplementary act of 1870 (supra) recognizes the 
power conferred by certain charters to make subscriptions 
for stock with the assent of a majority as unimpaired by 
the Constitution of 1865, and in order to supply to the 
county the power to issue its bonds for such subscriptions, 
savs that in all cases when the previous charter of a railway 
has empowered ‘*a portion of a municipal township ’’ to 
subscribe for stock in such cases both as to those ** who 
have voted or may hereafter vote,’’ the county may issue 
its bonds in payment of said subscriptions. 

This enactment is in part materia with the act of 1868, 
and is obnoxious to every objection urged by the Circuit 
Court against the act of 1868, and its constitutionality was 
questioned. It virtually declares that the power embodied 
in a railway charter authorizing a subscription upon the 
vote of a bare majorily prevails against the conditions im- 
posed by a subsequent constitution and in such cases au- 
thorizes the issue of bonds, both as to past and future 
subscriptions. 

The Supreme Court, p. 639, pronounce the act valid 
because **7/ granted no new power of subscription, but 
simply provided that when wnder the charter of any railroad 


company (that is to say in accordance with the terms and 


specifications of said charter), the taxable inhabitants of a 
portion of a municipal township had voted, or might vole to 
take stock in the company the County Court might issue 
bonds for the stock so taken.’’ \Thus declaring in effect 
that if the terms of the charter had required no vote to 
authorize a subscription the subsequent act enabling the 
issue Of bonds would be valid, despite the provisions of an 
intervening constitution. 

Had the question before the court been the validity of a 
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county bond issued in behalf of a portion of a distinct 
township based upon a majority vote required by this char- 
ter, the court undoubtedly would have sustained the bond 
as authorized by the act of 1870, notwithstanding the date 
of such subscription was subsequent to the constitution of 
1865. 

They decided the bonds in question’ void simply because 
the curative or supplementary act of 1870 only applied in 
its provisions to a portion of a particular township and not 
to a ‘strip of country’ aggregating sections of several 
townships. Had the act conformed to the phraseology of 
the charter and authorized the issue of bonds in payment of 
the. subscription made or to be made by the inhabitants 
of such ‘* strip of country”’ their validity was conceded by 
this opinion. 

The funding act of 1868 was also invoked in aid of the 
bonds issued. The court did not question its validity for all 
purposes therein expressed, but said it had no application 
as this was not a debt or subscription of eithera ** County, 
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City or Town,” and not being a debt of the county, there- 
fore the county wus not authorized to issue bonds to fund 
same. 

If the issuance of bonds inthe case at bar was nota ‘loan 
of credit,’’ then no election was enjoined by the constitu- 
tion or required by the general statute. That it was not a 
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‘©loan of credit’’ within the meaning of the constitutional 


inhibition appears to be judicially settled by the U. S. Su- 


preme Court in case of Ritchie v. Franklin County, 22 Wall, 
p. 67. 

In that case Franklin and various other counties, un- 
der a misinterpretation of the word ‘* may’’ as used in the 
general statutes of 1855, had without authority of a vote of 
the people, contracted for, and caused to be constructed 
roads and bridges, and upona construction of the statute 
by the Supreme Court of this State, 42 Mo. 171, that ** may ”’ 
meant s/alland that such a vote was a condition precedent, 
found themselves unable to complete such improvements 


negli ais 


or issue valid bonds for the work done — thereupon the 
Legislature by an act of March 2lst, 1868, interposed and 
authorized the County Courts (without any election) to 
issue the bonds for the purpose of paying for such improve- 
ments which had been constructed and contracted for, which 
was accordingly done and the bonds issued and delivered to 
the various building companies and associations which had 
performed or agreed to perform the work. 

The constitutionality of the act was assailed, but the 
Court held that it was curative and say ‘* there is no pro- 
vision in the constitution of Missouri (1865) restraining 
the general assembly from conferring on counties the 
authority to borrow money to improve their roads without 
asking the consent of the voters. Ifso, why cannot the 
legislature confer on counties the power to borrow money to 
pay for ‘* debts already contracted for the purpose? ”’ 
The liability contracted here was no more a debt than 
the liability contracted by the town of Memphis in making 
its subscription. 

Why did the Court thus sanction the act of the legisla- 
ture? The answer isconclusive. Because the act did not 
authorize the creation of an indebtedness, but simply em- 
powered the counties to issue these bonds in payment of 
certain debts already contracted, and was not therefore a 
‘‘loun of credit ’’ within the meaning of the constitution, 
consequently no vote was necessary to sanction the issue 
of the bonds. The Supreme Court of Mo., 48 Mo. 175, 
also upheld the act and its conclusions are adopted in the 
case just cited. | 

The phrase ‘‘ loan of credit’ as appearing in the consti- 
tution and the statute enacted thereunder is a loose ex- 
pression, vague and undefinable. We cite the leading cases 
where the term has received judicial consideration and con- 
struction. In the case of State v. Curators, 48 Mo., when 
Phelps county undertook without any vote to issue and 
donate its bonds to the State University in order to secure 
the location of a mining school in that county, the 
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Supreme Court enjoined the issue, held that it was a ‘* loan 
of credit ’’ and could not be authorized by the legisliture 
except by a two-thirds vote of the county. Judge Napton 
says, ‘* What was the object of this constitutional restriction 
on county courts, city or town municipalities? The 
object was plainly to prevent them from faxing the people 
without their consent.’’ Inthe case at bar it was not the 
issue Of bonds but the subscription that composed the bur 
den of taxation. 

And in the Forest Park case, 58 Mo. 198, in distinguish- 
ing the latter case from the former the court reiterates the 
doctrine of the former and says such an issue of bonds was 
evidently a ** loan of credit,’’ because gratuitous and ‘ the 
county got no property tr exchange for its bonds.”’ 

5 Dillon, Jarrott v. City of Moberly:— — 

The legislative act of 1870 assumed to authorize the city 
by the sanction of a majority vote to issue its bonds for 
the purchase of certain real estate to be donated to the 
railroad as an inducement to build its machine shops in that 
locality. 

Held, This was a ** loan of credit,’’ the act therefore un- 
constitutional and the bonds consequently void. The 
opinion designates the loaning of credit as a ** creation of 
debt for the benefit of the corporation,’’ and says that the 
plain purpose of the constitution was to prevent the incur- 
ring of debts in aid of railways to be paid by taxation, 
unless two-thirds of the qualified voters should formally 
assent. 

This case was affirmed by Supreme Court, 103 U. S., p. 
585. In the course of his opinion, Justice Field says that 
this inhibition in State constitution was to prevent the 
creation of debts in beha!f of corporations without the 
assent of two-thirds of the qualified voters, ‘* to check these 
abuses before any more stock should be subscribed, and any 
further indebtedness thus incurred.’’ 

The purpose of the constitution in this respect was salu- 
tary and it may be said with equal propriety that the pur- 


poses of the act of 1868 was likewise. Since it authorized 
the creation of no new or additional debt, but on the con- 
trary soughtto relieve the taxpayers of the burden incurred 
by subscription to capital stock by extending the period of 
payment until the maturity of the bonds to be issued during 
which interval the necessary amount could be collected by 
annual taxation without oppression. 

16 Wall. p. 159, James v. Milwaukee : — 

The Legislature authorized the city ** to lend its credit ’’ 
to certain railways. In pursuance of this authority the city 
issued and delivered gratuitously to said roads its bonds 
and they were held valid. We cite this case as showing the 
correct interpretation of the term ‘* loan of credit.”’ 

92 U. S. 625, The Town of Concord v. Bank : — 

This case recites « marked distinction between subscrip- 
tion and loan of credit as used in the constitution, and 
says that ‘‘ for subscription to capital stock the municipal- 
ity gets something for which there was at least a possibility 
of return,’’ while a ** loan of credit is aid ex gratia. 

A loan of credit is either a donation or guaranty while a 
subscription necessarily implies a sale of the capital stock 
at specified price and a purchase upon agreed terms. 

The constitution forbids the Legislature to authorize any 
county or town ‘*to become a stockholder in or loan its 
credit to’’ a corporation unless two-thirds of the qualified 
voters shall! assent thereto. : 

The statutory enactment designed to enforce this pro- 
vision of the Constitution makes it lawful for the legal repre- 
sentatives of any county or town ‘¢ to take stock in or loanthe 
credit thereof to any railroad company provided two-thirds 
of the qualified voters shall assent to such subscriplion.”’ 
And upon the making of such subscription authorize said 
county or town, as the case may be, in order to raise the 
funds to pay the installments in their discretion, either to 
issue bonds or levy and collect a special tax. Wagner's 
Stat. 1870, Sections 17, 18 and 21, pages 305-6. 

It will be observed that by the terms of the statute it is 
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not required to submit for the approval of voters any pro- 
position as to issuing bonds, but only the question of sub- 
scription and when that has received the assent of voters 
then the county or town may ex suo motu issue the bonds. 

Sec. 21 provides that all counties or towns which have 
heretofore subscribed are authorized to issue bonds in pay- 
ment and may levy a special tax to pay the interest and 
principal when due. 

This law failed to meet the requirements and exigencies 
of the case at bar as well as numerous similar cases, | 

The original charter of 1851 had secured to the town of 
Memphis the power and privilege to make subscription for 
its capital stock without any vote, but such power to sub- 
scribe, it was claimed, did not carry with it authority to 
issue bonds in payment. This law furnished no relief in 
such respect. Under its provisions there was no opportu- 
nity to submit to the voters a separate proposition to Issue 
bonds and by such assent gain the necessary authority. It 
only contemplated the submission of a single question, 
subscription, which submission in the case at bar was en. 
tirely unnecessary. 

[t might be argued that this law (in force in 1871) by 
implication justified the issue of bonds wherever a duly au- 
thorized subscription should be made, whether by the assent 
of voters or in accordance with the terms of the railway 
charter, but be that as it may, in order to relieve all doubt 
and meet the wants of this class of cases the Legislature, by 
the act of 1868, interposes and says that ail counties, cities 
and towns ‘* which shali hereafter subscribe for the capital 
stock of any railroad’? may in payment of such subscrip- 
tion issue their bonds. 

It will be observed that this act grants no original power 
to subscribe. It assumes that such power has already been 
granted but not exercised, and simply empowers the sub- 
scribers, when such dormant power shall have been exer- 
cised, to issue the bonds. 

Sec. 21, Wagner's Statutes (supra), which wasin force in 
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1871, having been carried down from the Rev. Stat. of 
1855, authorized all counties and towns which have ‘* here- 
tofore subscribed for capital stock’’ to issue bonds in pay- 
ment. Apply the sime reasoning to this section that the 
Circuit Court applied to act of 1868 and it would be in conflict 
with the constitution of 1865 for two reasons: it attempts to 
validify subscriptions made since said constitution, regardless 
of the necessary assent of voters, and authorizes the issue of 
bonds therefor without any election; said issue being in 
legal effect a loan of credit to the railroad. 

Such construction is not supported by the context and 
does evident violence to the intention of the Legislature. 
The purpose was in cases where subscriptions had thereto- 
fore been made by authority of law as conferred by the 
railroad charter or the statute in force at date of subscrip- 
tion, to supply the express power when needed, of issuing 
bonds in payment. This construction of the section avoids 
any conflict with the constitution, and the fact that this 
section was the law prior to the constitution of 1865 and 
was without alteration re-enacted subsequent to said consti- 
tution is in confirmance of our position that the issne of bonds 
in payment of capital stock subscribed was not considered 
such **a loan of credit’ as is designated and forbidden by 
the constitution. 

In 55 Mo. 499, the Supreme Court, upon being asked for 
an opinion as to whether an extension of time to the H. & 
St. Joe R. R. allowing as ubstitution of new bonds for old 
ones, would bea ‘* loan of credit,’’ had no hesitation in de- 
claring that *¢ a loan of credit ’’ was when a loan or eift was 
proposed, and not an extension of time to a previous loan. 

The act of 1868 was perfectly adapted to the case at 
bar. The subscription by previous authority of the Rail- 
way charter was made ‘* thereafter ’” and the bonds issued 
in payment were in pursuance of the authority of this 
act. | 

Wherein is it unconstitutional? It neither authorizes # 
subscription nor directs ‘‘a loan of credit.’’ This stat- 
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ute being arraigned for unconstitutionality is, as declared by 
the courts, entitled to the benefit of evena ‘** reasonable 
doubt.’’ It is unnecessary to quote the stereotyped rules of 
interpretation or recall the becoming hesitation always 
manifested by the Federal judiciary to set at naught a stat- 
utory enactment as being in violation of the State constitu- 
tion, especially so where said statute has prevailed for 
years without question from the bench or bar of the State, 
notwithstanding repeated opportunities of so doing and 
thereby received at least tacid approbation. 

When the Legislature of 1851 awarded this charter 
authorizing cities and towns to subscribe for stock, it un- 
doubtedly had authority if necessary to confer upon said 
citt#s and towns express power to issue bonds in payment. 
Its failure to do so was, if express power was necessary, an 
omission for which it undertook in later years, 1868, to 
supply a cure. 

True, during the interval,a new constitution had been 
adopted restricting future legislation in this behalf — but 
it is conceded to be the general rule that is within the do- 
main of the Legislature by curative act to complete and 
effectuate. its original intent, consequently this act of 1868 
authorizing the issue of bonds relates back to the date of 
the charter, 1851, and is just as effectual as if it had been 
therein originally expressed. 

Put the case thus: Suppose the town of Memphis had in 
pursuance of the railway charter subscribed to the stock at 
any date prior to the constitution of 1865, but had delayed 
issuing bonds by reason of a question as to its implied 
power todoso. Could not the Legislature subsequently by 
an appropriate act have settled the doubt? —curedthe de- 
fect and granted the expre-s power to issue bonds, notwith- 
standing the intervention of a new constitution imposing 
prospective conditions ? 

The fact that such subscription, which was by virtue of a 
previous power, was not made until subsequent to the con- 
stitution, in no wise affects or modifies the principle in- 


voked. 


III. 


The laws of Missouri did not require that there should 
be a special registration before the election at which the 
qualified voters of the Town of Memphis authorized these 


bonds to be issued. 


The Town Board, on Jan. 26th, 1871, directed a formal 
submission to the voters, at a special election to be held 
Feb 7th, of the proposition of subscription to the capital 
stock of the railway company to be paid for by town bonds, 
and not less than ten days’ notice of the election to be 
given. The election was held and 135 qualified voters cast 
their ballots in favor of the proposition and one against it. 

The record shows a meeting of the Board Feb. 16th, 1871, 
and recites that such election was duly held. in accordance 
with the order uf the Board, and that there was a special 
registration of voters in accordance with the provisious of 
section 18, of the registration act of 1868. The proposition 
was pronounced carried, and the subscription and issue of 
bonds ordered. ; 

The court held this election invalid, for the reason that 
the record showed on its face a non-compliance with the 
registration law controlling ‘* special elections’’ in this, 
that it showed that sufficient time had not elapsed between 
the election and the order therefor to comply with section 
18 of the registration law. That section is as follows: — 

‘«Sec. 18. For the purpose of keeping the list of qual- 
ified voters complete the clerk of the county court shall, 
twenty days before any special election (except elections for 
school purposes) cause to be delivered to the board.of 
registratzon, or any member thereof, the books of regis- 
tration, returned by said board of registration, who 
shall immediately proceed to register the names of such 
persons as have became qualified voters after the closing 
of the registry, and all such persons as may be entitled to 
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‘registration, but who, for any good and sufficient cause, 
failed to present themselves for registration at the last gen- 
eral registration. Said board shall, whenever an election ts 
to be held in any election district within their county before 
the next general election, certify tothe judges of election 
the additional names registered by said board, along with the 
general list made out at the preceding general registry. 
Said board shall complete said books of registration five 
days prior to said special election. In making such regis- 
tration, said board shall be governed by the provisions of 
the constitution and of this act as far as applicable to gen- 
eral registration. Hacept that said board shall hold a session 
of but one day in-any election district; and provided, that 
no board of review shall be held for any special election.’’ 

We submit ; 

First: 

The Constitution did not contemplate, nor did the regis- 
tration act of 1868 require, that there should be a special 
registration for the purposes ofeléctions. 

The provisions of the suffrage article of the Constitution 
of 1865 were directed to the qualification of officers, state, 
county and municipal, and the qualifications of parties as- 
suming to vote for such officers; Sec. 8 of Art. 2, providing 
that no certificate of election should be awarded unless the 
applicant had first subseribed the required oath of loyalty ; 
and Sec. 18 of Art. ?, declaring that every citizen who is 
qualified as a voter in accordance with the requirements of 
the Constitution shall be allowed ‘* registration as a voter ’”’ 
and ‘shall be entitled to vote at such election. for all 
officers, state, county and municipal, made elective by the 


people.’’ 

Section 4, Article 2, Constitution of 1865, provides that 
‘©The General Assembly shall immediately provide, by 
law, for a complete and uniform registration by election dis- 
tvicts of the names of qualified voters in this State; which 
registration shall be evidence of the qualifications of all 
registered voters to vote at any election thereafter,’’ etc. 
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The only cases where by the terms of the constitution a 
special election is ordered are when a vacancy occurs in the 
office of Senator, Representative, Sheriff, Coronor, or Cir- 
cuit Judge. These are the ‘* special elections ’’ to which 
Sec. 18, of the registration law of 1868 was intended to 
apply. 

In obedience to the precept of the constitution the Leg- 
islature passed an act providing for a biennial registration 
of voters preceding each general election, and ‘¢ for the 
purpose of keeping the list of qualified voters complete ”’ 
provided for an additional or supplementary registration 
‘¢ before any special election’’ as is shown by section 18 
hereinbefore set forth in full. 

This claim, we insist, is limitive by the reason and spirit 
as well as the context of the constitution and act itself to 
such ‘* special elections’’ as are required and ordered by 
the law of the State to fill vacancies in office occasioned by 
the death, resignation, or disqualification of the incumbent, 
and does not include those cases where the privilege of a 
special election is awarded a County, township or town in 
order to determine « question of local interest. 

Such an election is not, strictly speaking, ** in pursuance 
of the laws of this State.’’ There is no mandate directing 
an election, but simply a dicense of which the municipality 
may or may not, in its discretion, avail itself, and such an 
election when held is, properly speaking, in pursuance, or by 
virtue, of an ordinance of the municipality. 

In the case at bar the constitution orders no election, but 
merely forbids the legislature to authorize a subscription of 
stock ‘‘ unless two-thirds of the qualified voters at a general 
or special election to be held therein shall assent thereto.”’ 
The legislature commands no election but simply makes 
such subscription ** lawful,’’ provided said ** assent ’’ shall 
be given. | 

The town desiring to avail itself of the privilege of sub- 
scription thus conferred passes an ordinance directing 4 
special election to be held on Feb. 7th, 1871. 


— sae 


There had been a general election in November previous, 
also the regular biennial registration of voters. 

It is unreasonable to suppose that it was the intention of 
the act of 1868 to set in motion for the purposes of such 
‘* special election ’’ the complex and expensive machinery 
therein provided. 

All costs and expenses thus incurred are by the terms of 
the act to be ** paid out of the county treasury,’’ which tends 
to show that local elections occurring withing the town- 
ships or districts of a county were not considered within the 
province of the act. 

In the case of Cass Co. v. Johnson, 95 U.S. 300, a 
special election was ordered for the township to occur April 
20th, 1869. It is manifest that there was no ‘* additional 
registration ’’ for the purpose of this election and as the 
recitals in the bond created no estoppel as to such defense it 
appears to have been tacitly conceded by all parties and 
the court as well that the provisions of Sec. 18 of act of 
1868 did not apply to such special eleetions. 

Hon. J. B. Henderson, in an essay designed to uphold the 
Supreme Court decision in this case, vide 5 Cent. Law 
Journal, pp. 499-502, says we think explicity, that no ad- 
ditional registration was required or authorized and that 
‘¢ registration was required to be made only biennially.’”’ 

Sec. 18 expressly excepts ‘* elections for school purposes.’’ 
Such elections are for the offices of state superintendent, 
county superintendent, township board of education and local 
directors, and in all such cases the elections are directed by 
the statutes. | 
Said exception was for obvious reasons, and the fact of the 
exception lends force to the view, that the other ‘* special”’ 
elections designated as requiring additional registration 
were of like character, that is to say, elections to office ‘in 
pursuance of the laws of the State.’’ 

Second : — 

Section 4 of Art. 2, of the Constitution of 1865, 

required the General Assembly to provide for registration 
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‘* by election districts ’’ only, and a careful reading of the 
registration law of 1868 must show that the General As- 
sembly did not attempt to provide for tae registration of 
parts of election districts. 

According to the undisputed testimony, the election dis- 
trict was Carroll township, embracing an area of six by 
nine miles. 

Memphis, then (1871) an unincorporated town or village, 
was situated within the limits of said district, constituting 
part thereof and having an area of one square mile. 

The machinery of the registration law of 1868 was only 
contrived and arranged to apply to ‘*each election district ”’ 
asa whole. The ** books’’ were designed and prepared for 
the ** registration of voters in each election district’’ and 
were required to be delivered by the clerk of the county 
court to the ** board of registration,’’ whose duty it was, In 
the language of the act, ** whenever an election is to be held 
in any election district within the county, before the next 
general election to certify to the judges of election the ad- 
ditional names registered by said board along with the gen- 
eral list made out at. the preceding general registry.’’ 

Carroll township was the election district. The town of 
Memphis had not been set apart as an election district, but 
wis embraced in said township district, of which it was only 
apart. Consequently there was no provision of the regis- 
tration law of 1868 adapted to or requiring special registra- 
tion of the town. 

In 3 Dillon, p. 195, Judson v. Plattsburg, the case is ex- 
actly parallel. There was a special election submitting the 
proposal to subscribe for $25,000 of stock, but no special 
regi-tration. The court, in passing upon this alleged de-- 
fect, says: ‘*The town of Plattsburg had not been set 
apart or designated as an election district, but was em- 
braced in the township district in which it was situated. 
Under the constitutional provisions, upon obtaining a two- 
third vote in favor, the town had an unquestioned right to 
subscribe. There was to be no special township election, 
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and hence no need of a special registration for such. There 
being no provision, under the law of 1868, requiring special 
registration of towns for municipal elections when such 
towns were embraced within and a part of a township elec- 
tion district, as was the case with viewed Use was made 
of the last township registration.’ 

The election was sustained and the bonds held valid. 


iY. 


It is not true that the records of the Town Board showed 


that no special registration was duly had before the election. 


Section 18, above quoted, provides ‘* that said board shall 
hold a session of but one day in any election district,’’ and 
Section 4, of Article 2 of the constitution of 1865 provides 
that ** no person shall vote unless his name shall have been 
registered at least ten days before the day of the election.’’ 
The bonds in controversy were placed upon the market and 
are held by a dona fide holder who had no actual knowledge 
of the facts concerning their issuance. For years the town 
levied taxes for the payment of the interest on these bonds. 
The taxes thus levied were collected and applied to the pay- 
ment of such interest and in fact some of the bond them- 
selves redeemed before their maturity. The submission to 
the electors having been ordered on January 26th for an 
election on February 7th, there was time for one day’s 
registration as provided by Scction 18 of the Act of 1568, 
so that persons could have been registered ** ten davs before 
the day of the election ’” and thus become qualified voters 
as provided by Section 4 of Article 2, of the constitution 
of 1865. And as the record of the Town Board showed 
that a special registration had been made as provided by 
Section 18 aforesaid, the plaintiff was bound only to know 
the contents of the record and had a right to presume that 
they spoke the truth and that a special registration was had 
for one day, at least ten davs before the election. 
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It is true that Section 18 provides that ‘* the clerk of the 
County Court shall, twenty days before any special election, 
cause to be delivered to the board of registration or any 
member thereof, the books of registration,’’ but this is 
merely directory and was not intended to invalidate an 
election when such books were delivered less than twenty 
days before the election and the registration was in fact had 
at least ten days before such election. 


JOHN H. OVERALL 
and F. T. HUGHES, 
Attorneys for Plaintiff in Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18589. 


No. 68. 


WILLIAM HILL, PLAINTIFF IN ERROR, 


THE CITY OF MEMPHIS, MISSOURL. 


STATEMENT. 


This was a suit upon 138 coupons, for eighty dollars each, instituted 
in the Cirenit Court of the United States for the Eastern District of 
Missouri. 

The form of said coupons and bonds was not pleaded by plaintiff, 
but nis evidence (page 45, printed record) shows that, excepting num- 
bers and dates of maturity, each of said conpons was a lithograph in 
words and figures as follows: 


80. Railroad Bond Coupon. 80. 
Mempuis, Mo., March 1, 1871. 
The town of Memphis, State of Missouri, will pay to the bearer on 
March 1, 1885, at the Farmers’ Loan & Trust Company, in New York, 
eighty dollars, being one year’s interest on Bond No. 4, for $1,000. 


H. H. BYRNE, Chairman. 


These coupons were proven to have been detached from bonds, each 
of which, excepting numbers, was in words and figures as follows 
(page 59, printed record): 


2 


Number 4. Unrrep Srates oF AMERICA. Dollars 1,000. 
Hight Per Cent. Railroad Bond. 
Town or Mempuis, County of Scotland. 


Twenty years. 

Know all men by these presents that the town of Memphis, in the 
county of Scotland, in the State of Missouri, acknowledges itself in- 
debted to the Missouri, Lowa and Nebraska Railway Company, a cor- 
poration existing under and by virtue of the laws of the States of Mis- 
souri and Iowa, formed by consolidation of the Alexandria and Ne- 
braska City Railroad Company (formerly Alexandria and Bloomfield 
Railroad Company) of the State of Missouri, and the Lowa Southern 
Railway Company, of the State of Lowa, in the sum of one thousand 
dollars, which sum the said town hereby promises to pay to the said 
Missouri, Jowa and Nebraska Railway Company, or bearer, at the 
Farmers’ Loan and Trust Company in New York, on the first day of 
March, A. D. 1891, with interest thereon from the first day of March, 
1871, at the rate of e/gAt per cent. per annum, which interest shall be 
payable annually in the City of New York, on the first day of March, 
in each vear, as the same shall become due, on the presentation of the 
coupons hereto annexed. This bond being issned under and pursuant 
to an order of the Board of Trustees of the town of Memphis, for sub- 
scription to the stock of the Missouri, lowa and Nebraska Railway 
Company as authorized by an act of the General Assembly of the 
Stute of Missouri entitled, ‘An act to incorporate the Alexandria 
and Bloomfield Railroad Company, approved February 9,1857. In 
testimony whereof the said town of Memphis has executed this bond 
by the chairman of the board of trustees signing his name hereto, 
and the clerk of said board of trustees under the order thereof attest- 
ing the same and affixing thereto the seal of said board. Thus done 
at the town of Memphis, in the county of Scotland, in the State of 
Missouri, this first day of March, A. D. 1871. 

(Seal Town of Memphis, Scotland Co., Missouri. } 
H. H. BYRNE, 
Chairman of the Board of Trustees of the Town of Me mphis. 
Attest: Wintram L. Kays, Clerk. 


[t will be observed that the only power recited in the bond was the 
averment that the said bond was issued for subscription to the stock 
of the Missouri, Lowa and Nebraska Railway Company as authorized 
by an act of the General Assembly of the-State of Missouri, entitled 
‘An act to incorporate the Alexandria and Bloomfield Railroad Com- 
pany,” approved February 9, 1857 

The charter of the Alexandria and Bloomfield Railroad Company: 
contained a section (page 12 of the printed record, page 7 of this 


brief) importing the privileges and restrictions of the North Missouri 
Railroad charter of March 1, 1851. Section 14 of said N. M. R.R. 
charter (page 15 of printed record, page 7 of this brief), while it 
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conferred power upon counties—Ist, to subscribe stock ; 2d, to invest 
its funds in said stock ; 3d, and to issue bonds of said county to raise 
funds to pay the stock thus subscribed; 4th, and to take proper steps 
to protect the interests and credit of the county; 5th, appointment 
of an agent to represent the county, &e., limited the power of towns: 
Ist. To subscription of stuck; 2d. To appointment of agent to repre- 
sent its interests, give its vote, and receive its demands (probably 
dividends) ; 3d, to take proper steps to guard and protect the interests 
in (of) such town. It will be shown in argument that this, the only 
power recited in the bond, gave no authority to issue bonds even if 
plaintiff had proven, as he pleaded, that by the adoption of section 1, 
An act of the General Assembly of the State of Missouri, amendatory 
of the Alexandria and Bloomfield charter, set forth at page 17 of 
printed record and at page 20 of this brief, the Missouri, lowa and 
Nebraska Railway Company succeeded to the rights of the Alexandria 
and Bloomfield charter. 

Plaintiff in his petition, however, not only pleaded the aforesaid 
pretended authority, but also another power not recited in the bond, 
viz., that conferred upon counties, cities, and zncorporated towns by the 
general railroad law of Missouri then in force, the condition precedent 
to the exercise of which power, it will be shown in argument, was the 
consent by vote of two-thirds of the qualitied voters of such zreorporated 
town, not merely to subscription of stock, but also to the lending of 
credit, z. é., issue of bonds. Said section of the general railroad law, 
under which plaintiff pleaded but failed to prove authority for sub- 
scription of stock or issue of bonds, is set forth at page 8 of this brief, 
together with the constitutional limitation, only in so far as it con- 
formed to which it was valid. 

Defendant’s answer pleaded— 

1st. Won est factum. 

2d. That at no time, at any general or special election therein held, 
have two-thirds of the qualified voters of the city of Memphis or of 
the town of Memphis (titles under which legislature might incorpo- 
‘ate), or of “the inhabitants of the town of Memphis ” (the latter a 
title under which county courts might, by record order, incorporate 
towns), assented to any subscription of stock or to any issue of bonds 
by such corporation. 

3d. That by an act of the General Assembly of the State of Mis- 
sourl, entitled “An act to repeal an act to incorporate the town of 
Memphis,” approved December 31, 1859, said town did, after said date, 
cease to have corporate existence ; that defendant had been, since 1880, 
a de facto city of the fourth class, but that, between the years 1860 
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and 1880, there had existed in the State of Missouri no lawfully con- 
stituted corporate body known as “ The Town of Memphis,” or known 
as “ The Inhabitants of the Town of Memphis.” 

These allegations were placed in issue by plaintiff’s attorney and 
the case was tried before the court and a jury. Upon the trial, plain- 
tiff only offered, as proof that the Missouri, lowa and Nebraska Rail- 
way Company was the successor of the Alexandria and Bloomfield 
Railroad Company, the testimony of Mr. Felix T. Hughes that 
about the year 1870, or probably in 1872, he first saw, in the oftice 
and custody of the secretary of the Missouri, [Lowa and Nebraska 
Railway Company, a book purporting to be a record of the Alexan- 
dria & Bloomfield Railroad Company, but which witness could not 
swear that he ever knew to have been in the custody of the Alexan- 
dria & Bloomfield Railroad Company, wherein was an entry adopting 
the first section of an act amendatory of said A. & B. charter and au- 
thorizing it to change its name to that of “ Zhe Alexandria & Ne- 
braska City Railroad.” The said amendatory act, which it is elsewhere 
contended was unconstitutional, provided that only such parts thereof 
as should be adopted by the Alexandria & Bloomfield Railroad Com- 
pany should become binding in law. 

The record shows that plaintiff utterly failed to prove by competent 
testimony that any incorporated town known as the town of Memphis 
or “ The Inhabitants of the Town of Memphis ” existed at the date of 
alleged subscription of stock or issue of bonds. 

All of plaintiff's testimony was taken by the court, subject to de- 
fendant’s objections and exceptions. 

Plaintiff's only testimony tending to show the existence of a de fucto 
corporation was testimony of Mr. Kays that he had acted as clerk of 
the board of trustees of the town of Memphis in 1870-1871, and as 
such signed the bonds. The printed record, at page 30, shows that 
defendant’s counsel insisted in vain npon competent proof of the exist- 
ence of a corporation known as the town of Memphis or “ The inhabi- 
tants of the town of Memphis.” 

Plaintiff offered, subject to defendant’s objections, what purported 
to be a copy of records of the town of Memphis as of date of January 
20, 1871, but certified by one Penny, a clerk of the city of Memphis, 
in 1882, showing an order for a special election to be held February 7, 
1871, only tevelve days thereafter, wpon the proposition “ Shall the 
town of Memphis subscribe stock to the amount of $30,000 to the 
railroad company,” and a similar certified copy of what purported to 
have been an order entered February 16, 1871, reciting that said elec- 
tion had been held in conformity to the registration law, and that a 
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majority of more than two-thirds of the qualified votes were cast in 
favor of said subscription of stock 7m the M. /. & NV. L222. Co. 

The said order further authorized the issue of $30,000 in eight per 
cent. bonds of $1,000 each. 

Plaintiff's own witness, Kays (pages 40-43, printed record), who 
swore that he was clerk of the de fvcto board of trustees at the dates 
of said pretended orders, admitted that said order of February 16, 1871, 
was never made by said board as entered upon the alleged record ; 
that the minutes of the meeting of said board of trustees, February 
16, 1871, were written down by one birch, as clerk pro tem.,; that 
said minutes as thus written down were shown to said Kays by 
sald clerk pro tem.,; .that they contained no finding concerning reg- 
istration of qualified voters or a majority of two-thirds, We.; that 
after discussion, said clerk pro tem. interlined in the minutes said state- 
ments, falsely showing a lawful registration of qualified voters, and re- 
quested Kays to enter same upon the said general record book ; that 
Kays refused to enter same, because untrne, and that thereupon said 
Birch so entered and signed same as clerk pro tem., so as to make the 
same read as set forth in said copy of February 16, 1871. 

Plaintiff offered defective and incompetent testimony feebly tending 
to show that said de facto board of trustees did, after March 1, 1872, 
apparently under duress, pay some interest coupons or make some 
compromise and take the stock, but inasmuch as there was no proper 
plea of estoppel and an utter failure upon plaintiff ’s part to show power 
in the </e facto board to create the obligations thus alleged to have 
been recognized, it seems almost unnecessary to add the statement that 
at and before the dates of each of the said alleged acts of estoppel 
trustees of incorporated towns were specifically forbidden by law from 
thus binding the corporations they represented and punishable as fel- 


ons if they so transgressed. 


Said law is set forth in full at page 20 of appendix to this brief. 

Defendant offered an act of the General Assembly of the State of 
Missouri, approved December 31, 1859 (printed record, page 66), 
showing that the only act lawfully incorporating the town of Mem- 
phis, in Scotland county, Mo., had been repealed eleven years before 
the making of contracts herein involved. 

It will be demonstrated in the argument that if all said alleged pro- 
ceedings of the board of trustees of Memphis had been valid instead 
of being void, for the reasons already stated, said pretended records, on 
their face, proved that it was impossible to have held a special election 
in conformity to the registration law at the time named—twelve days 
after date of order. Further, that said pretended order of January 
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20, 1871, on its face directed an election of voters, not of qualified 
voters, to sanction asubscription of stock to “the Railroad Company,” 
not to the M., I. & N. R.R. Co., as afterwards falsely recited in the 
testimony alleged to have been made by the clerk pro tem. It will be 
shown that the organic law in force at that time required a % ma- 
jority of qualified voters of every incorporated town to assent toa 
loan of credit as well as to a subscription of stock. 
The Court charged the jury as follows : 


The jury are instructed that on the face of the record produced be- 
fore them they must find for the defendant, inasmuch as by the rec- 
ord no authority is shown on the part of either the town or the city 
of Memphis to issue the bonds in question. . 


Plaintiff excepted generally to said charge, the jury found for de- 
fendant, plaintiff filed motion for new trial, which was overruled, and 
he thereupon sued out-the writ of error herein. 
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The bonds (page 37, printed record) recite that they were “ issued 
under and pursuant to an order of the board of trustees of the town 
of Memphis, for subscription to the Missouri, lowa and Nebraska 
Railway Company, as authorized by an act of the General Assembly 
of the State of Missouri entitled “An act to incorporate the Alexan- 
dria and Bloomfield Railroad Company, approved Feb’y 9, 1857.” 

Every purchaser was bound to inquire— 

As to the power of those who executed the bonds. 

2. As to the authority of the alleged agents. 

3. As to compliance with formalities of a public nature required in 
execution of bonds. : 

That there was no criminal violation of law or usury in the exe- 
cution of the bond. 

Chambers County v. Clews, 21 Wall., 324 

Cromwell v. Sac Co., 96 U. S., 51. 

Merchants’ Bank v. Bergen, 115 U.5S., 391. 


There was no power to issue bonds conferred upon any incorporated 
town or city by this act of Feb’y 9, 1857, recited in the bonds. 
The printed record at page 12 shows: 


On the 9th day of February, 1857, (L. M,, 1856-7, pp- 95, 96), the 
General Assembly of the State of Missouri, by an act incorporating 
the A. & B. R.R. Co., and taking effect on said day, provided by 
Section 10 thereof: 

‘Said company shall in all things be subject to the same restrictions, 
and entitled to all the privileges, rights, and immunities which were 
granted to the North Missouri Railroad Company, by an act entitled 
‘An act to incorporate the North Missouri Railroad Company, ap- 
porved March 3, 1851,’ so far as the same are applicable to the com- 
pany hereby created. as fully and completely as if the same were 
hereby re-enacted.” | 


The 14th section of said North Missouri R.R. char ter thus imported 
into the A. & B. charter provided (printed record, page 15): 


It shall be lawful for the county court of any county, in which any 
part of the route of said railroad may be, to subscribe to the stock of 
said company, and it may invest its funds in the stock of said com- 
pany, and issue the bonds of such county to raise funds to pay the 
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stock thus subscribed and to take proper measures to protect the in- 
terest and credit of the county. Such county court may appoint an 
agent to represent the county, vote for it, and receive its dividends ; 
and (any) incorporated city, town, or incorporated company may sub- 
scribe to the stock to said railroad company, and appoint an agent to 
represent its interests, give its vote, and receive its demands (dividends), 
and may take proper steps to guard and protect the interests in (of) 
such city, town, or corporation. 


The fact that this charter specifically gave counties power (1st), to 
subseribe stock ; (2d), to issue bonds to raise funds to pay such sub- 
scription ; (3d), to take proper steps to protect the credit of such 
county (2. e., to levy special taxes to pay bonds), and the same section 
merely authorized towns to subscribe stock, and protect the interests 
of the city, clearly demonstrates a legislative intent to limit towns to 
subscriptions of stock, payable out of the general funds. 

Hill v. Memphis, 23 Federal Reporter, 872. 


Judge McCreary, in a case between the same parties, reported only 
in Missouri Republican of Oct. 1, 1881, held to the same effect as 
Judge Treat. | 

This Court has repeatedly recognized the doctrine that such power 
to subseribe stock did not imply power to issue bonds. 

Norton v. Dyersburg, 127 U.S., 160. 
Kelley v. Milan, 127 U.S., 130. 
McClure v. Oxford, 94 U. S., 433. 


There was an utter failure of proof of the condition precedent of 
assent of two-thirds of qualified voters of the town of Memphis, 
whereby subscription was alleged to have been made under section 17 
of the General Railroad Law of Missouri (G.S. of Mo., 1865, p. 338). 

That section was as follows: 


Src. 17. It shall be lawful for the county court of any county, 
the city council of any city, or the trustees of any incorporated town 
to take stock for such county, city, or town in or loan the credit thereof 
to any railroad duly organized under this or any other law of the State, 
provided that two-thirds of the qualified voters of such county, city, or 
town, at a regular or special election to be held therein, shall assent to 
such subscription. 


G. S. of Mo., 1865, 338. 


Elsewhere in this brief I have presented the point that so much of 
this section 17 as seems to permit a loan of credit without the % ma- 
jority of qualified voters assent to anything more than subscription of 
stock was repugnant to Section 14, Article 2, of the Constitution of 
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Missouri of 1865, which declared (G. S. of Mo., 1865, page 43) that 
“the General Assembly shall not authorize any county. or town to be- 
come a stockholder in, or ¢o loan its credit to any company, associ- 
ation, or corporation, unless two-thirds of the qualified voters of such 
county, city, or town, at a regular or special election, to be held 
therein, shall assent thereto ;” 
point, that plaintiff established the existence of an incorporated towr 
by the name of the town of Memphis; that the alteration of the min- 
utes, and the false entry thereof upon the general record, were bind- 
ing and valid; that a vote to “subscribe stock in the Railroad Com- 


but assuming, for the purposes of this 


pany ” conferred the right to lend the town eredit or issue bonds, I 
submit that no one could have been misled into believing that the as- 
sent of # majority of qualified voters to any subscription of stock 
had been lawfully obtained. 
The bond does not recite the condition precedent of an election, 

. therefore there is no estoppel because of recitals in record, and the 
same may be disputed and contradicted. 

Independent Public School v. Stone, 106 U.S., 183. 

Carroll v. Smith, 111 U.S., 556. 

Marsh v. Fulton Co., 10 Wall., 253. 

Carpenter v. Lathrop, 51 M. R., 483. 


In this case it is manifest, upon the face of the two alleged records 
of the town of Memphis (viz., those of January 26, 1871, and Febru- 
ary 16, 1871, offered in evidence by plaintiff), that every one who 
may have inspected them was warned that the General Registration 
election law of 1868, then in force, could not have been complied with. 
(All the relevant sections of said registration law, together with the sec- 
tions of the organic law providing for their enactinent, are printed in 
full at page 21 of appendix to this argument.) 

The record shows that on January 26, 1871, an election was ordered 
for February 7, 1871, twelve days after the order, and held on that 
day, not to obtain assent to loan of credit or issue of bonds, but merely 
to “subscription of stock to the Railroad Company.” 

Session Laws of Missouri, 1868, 136, Sec. 18, required that clerk, 
&e., shall, twenty days before any special election, cause to be delivered 
to the board of registration, or any member thereof, the books of reg- 
istration, who shall immediately proceed to register qualified voters, 
&e. Said section does not authorize registration until within five days 
of election, as claimed by plaintiff's counsel, but merely requires that 
the registration books shall be completed five days before the election. 
Sec. 4 of Art. 2 of the Constitution of 1865 made it impossible for 
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any one to vote unless registered at least ten days before the election. 
This section, recognizing said obligation, provides that, in making such 
special registration, said board shall be governed by the provisions of 
the Constitution and of said Act, &ec., except that said board should 
hold a session of but one day in any election district, &e. Sec. 2 of 
the registration law requires that notice shall be given in each district 
ten days before day of first session. These ten days’ notice, added to 
the one day session required by Section 18, make eleven days, and the 
additional provision that the books shall be completed at least five days 
prior to election necessitates at least sixteen, instead of twelve, days’ 
time, regarding the matter from the standpoint advocated by plaintiff ; 
but Sec. 7, page 153, shows that the law actually required the regis- 
tration to be completed on or before the eighteenth day next preceding 
any election. So that it is evident the entire twenty days named in 
Sec. 18 were absolutely necessary to a valid election. 

Section 18, of said registration law, provided that, in making the 
registration for any special election, the board of registration should 
be governed by the provisions of the onestitution and of the registra- 
tion law concerning general elections and registration therefor, so as 
to make applicable aii the provisions hereinbefore cited. 

No election, whether general or special, is valid, unless preceded by 
registration. 

State v. Albin, 44 M. R., 349, aftirmed 46 M. R., 454. 
State v. Brassfield, 67 M. R., 331. 


Where the officers of registration have, prior to an election, for 
any reason, refused or declined to perform their duty, the election 
subsequently held is void. 

Zeiber v. Chapman, 54 M. K., 505. 


Omission to hold election at proper time makes same void. 
State v. Jenkins, 48 M. R., 261. 


On the 12th of December, 1870, took effect the constitutional amend- 
ment, permitting all who had been disfranchised on account of partici- 
pation in or sympathy with the rebellion, all males above the age of 
21 who had one year prior thereto declared their intention to become 
citizens, and all males, white or black, of the age of 21, who had re- 
sided in the election precinct sixty day before any election, to register 
as voters. So that it may be assumed that failure to make special 
registration as required by law was not merely a technical omission, 
but a practical disfranchisement of an overwhelming majority of voters 
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who wonld have registered had the opportunity as directed by the 
registration law been offered to them. 
Recitals, whether in bonds or in records, do not extend to matters of 
law, of which all persons are bound to take notice. 
Dinan County wv. Field, 111 U.S., 83. 
County v. Winters, 97 U.S., 83. 
Town of South Ottawa v. Perkins, 94 U.S., 267. 
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IIT. 


If plaintiff in error had proven a lawful election, if subscription 
of stock with assent of qualified voters authorized issue of bonds, o1 
if, upon the other hand, he had established power under the special 
charter or subsequent laws to issue bonds without assent of qualified 
voters, the fact remains that he could not have recovered because there 
was no proof of the existence of a lawfully incorporated town of 
Memphis in January to March, 1871, the indispensable foundation of 
any power to subscribe railway stock under the laws of Missouri. 

There is reason in holding that where one is found in the possession 
of an office in a lawfully organized community, those recognizing his 
official capacity should be protected; but the doctrine of de facto 
otticers cannot be enlarged into recognition of the right of de facto 
ofticers to create a de fucto town which may be bound under power 
granted only to an incorporated town. We admit that the City of 
Memphis by its appearance and pleadings conceded that it was ade fucto 
corporation, but whether as a (/e jure or de facto corporation it was 
not bound to confess the incorporation of its predecessor. Every 
purchaser was bound to know that under public laws of Missouri there 
were three kinds of towns or cities: 

1. Unincorporated towns or cities, for whom, in the absence of 
incorporation, the county coart was a trustee (Laws of Missouri, 1865, 
page 247-8, Secs. 1 and 8) 

Cities or towns incorporated by.the State Legislature like the 
town of Memphis, laws of Missouri, 1857, page 434 (repealed L. M., 
1859-60, page 376), whereby a mayor and city council were au- 
thorized for its government. He was bound to know that the bonds 
on their face did not purport to be signed by a mayor or authorized 
by a city council. Under the issues made by answer (page 7, printed 
record), he was bound to inquire as to authority of the chairman of 
board of trustees and the clerk who signed and sealed the bonds in 
the name of a defunct corporation (Huff +. Jasper County, 110 U. 
S.,53; The Floyd Acceptances, 7 Wall., 666. 
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3. If it was not incorporated by a public act of the General 
Assembly of the State of Missouri, he was bound to know that it 
could only be styled “ The Inhabitants of the Town of Memphis ” (a 
name not used in the bonds), and must, in that case, have been incor- 
porated upon proper petition by an order of record in the county 
court as provided by general statutes of Missouri, 1865, page 240, 
(printed in fall at page 22, Appendix to this argument). 

Every purchaser was bound to know that if there was an incorpo- 
rated town in the State of Missouri by the name and style used in the 
bonds and the seal thereto affixed, viz., the town of Memphis, Scot- 
land county, Missouri, it could only have existed March 1, 1871, 
under legislative authority. Turning to the statutes of the State he 
would have found that there was such a town created in 1857, but 
that the act creating it was repealed by the following act (Laws of 
Missouri, 1859-60, page 376): 


AN ACT to repeal an act incorporating the Town of Memphis, in Scotland County. 


Be it enacted by the General Assembly of the State of Missouri, as 
follows: 


§ 1. That the act entitled “An act to incorporate the Town of 
Memphis, in Scotland County,” approved November 4, 1857, be, and 
the same is, hereby repealed. This act to take effect from its passage. 

Approved December 31, 1859. 


In Kayser v. Bremen, 16 M. R., as in Laird v. De Soto, there 
was an incorporation by the county court upon petition of « majority 
of the inhabitants. 

The facts stated in the opinion of Mr. Justice Miller, in case of 
Laird v. City of De Soto, Missouri (22 Federal Reporter, 422), show that 
there is no conflict between said decision and the point here made. 
Laird proved by competent record evidence that there had been created 
by the county court under G. 8S. of Mo., 1865, p. 240, an incorporated 
town by the name and style of * The leihasligaaste of the Town of De 
Soto ;” that in 1872, under that name and style, they issued bonds ; 
that in 1877, under the new general law authorizing such changes, 
said “ Inhabitants of the Town of De Soto” organized as a city of 
the fourth class. 

The record in this case discloses the utter failure to establish the ex- 
istence of any incorporated town, either by the name in which the 
bonds were made and sealed or any other—a name and seal which, 
under the laws of Missouri at that time, could only be lawfully author- 
ized by a public act of that General Assembly which abolished said 
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town eleven years before the bonds were signed and sealed in the 
name of the defunct corporation. 

The organization of the City of Memphis in 1880, under the then 
recently enacted general law authorizing same, does not demonstrate 
that there existed nine years before that time an incorporated town by 
the name and style of “ The Town of Memphis.” 

See said Law, page 23 of this brief. 


That law specifically permitted unincorporated towns to become cities. 
Municipal bonds made without authority previously conferred may, in 
the language of Mr. Justice Harlan (112 U.S., 261), be legalized by 
subsequent legislation, “ when such legislation is not prohibited by the 
Constitution, and when that which was done would have been legal 
had it been done under legislative sanction previously given.” Here 
it should be noted that every copy of alleged records of the town of 
Memphis offered by plaintiff in error upon the trial was certified in or 
after the year 1880 by the clerk of the city of Memphis, with the 
statement that said city of Memphis was “ formed from the former 
town of Memphis and that he is the custodian of the records of said 
town of Memphis.” 
extent prove that “ the former town of Memphis ” was either in 1871 


Such a certificate surely does not to the slightest 


or in 1880, when merged in the city, an incorporated town. The decis- 
ions cited show that where a town was not created by act of the Leg- 
islature declaring it a public act, as was the case with the original char- 
ter of Memphis (laws of Mo., 1857, 434; repealed laws of Mo., 1859- 
60, 376), municipal incorporation must be pleaded and aftirmatively 
established in every instance wherein is involved such corporate power 
as is herein claimed. 

In 1879, when upon such certification it was contended that the 
board of trustees of the town of Memphis (page 52, printed record) 
authorized its chairman “to receipt for the stock in the M. 1. & N. 
i... belonging to the town of Memphis, the amply sufficient restric- 
tions hereinbefore cited in this brief had been supplemented by 
absolute prohibitions of any ratification contained in the constitution 
of Missouri, adopted in 1875 (Sec. 47, Art. iv, R. S. of Mo., vol. 1, 
page Ixv; Sec. 19, Art. xii, /d¢d¢, page Ixxxvi; Sec. 6, Art. ix, /did, 
page Ixxvi; Sec. 1 of schedule, /é¢d, page Ixxxix), whereby all power 
even in the Legislature to validate unauthorized obligations by any 
curative or retrospective act was specifically denied. Every charter 
or law which had previously sanctioned municipal subscription or 
loan of credit to any corporation was repealed, and any exercise of 
such acts by any municipality thereafter forbidden. 
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The propositions herein presented are sustained in City of Hop- 


kins v. K. C.8. J. & C. B. R.R. Co. (79 M. R., 109), Hambleton wv. 


Town of Dexter (89 M. R., 191), Norton vw. Shelby County (118 U.S.. 
443), Town of South Ottawa v. Perkins (94 U.8., 267), Daviess Co. 
v. Dickinson (117 U. S., 665), State v. Miller (66 M. R., 328), St. 
Louis v. Bell Telephone Co. (96 M. R., 628), 1 Dillon Mun. Corp., 
3d ed., sec. 89; Leach v. Craig (60 M. R., 316). 

IV. 

If this had been a suit for money had and received instead of an ac- 
tion upon bonds clearly issued w/tra vires, plaintiff would still have 
been helpless without proof that the Missouri, lowa and Nebraska Rail- 
way Company succeeded to the privileges of the Alexandria and 
Bloomfield Railroad Company. | 

The recital in bonds, which the board of trustees had no power to 
issue, that they were issued under an order of said board for subscrip- 
tion to stock in the Missouri, Iowa and Nebraska Railway Company 
as authorized by act incorporating the Alexandria and Bloomfield 

tailroad Company, accoiaplishes nothing, because,even if there was 
an incorporated town, there was no power in it, under the charter re- 
cited, to make bonds, and the bond itself being unlawful cannot be 


used to prove any recital it contains. 
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oreover, the recitals contained in said bond are otherwise insuffi-/ 
cient.\, 7 
The\bond contains no reference to the amendatory act of Febryary 
19, 1866, printed in appendix at page 20, upon the adoption of Avhich 
by the Alexandria and Bloomfield Railroad Company deperided its 
right to a change of name, not to the “ Alexandria and N 


ytaska City 
Railroad Company,” as named in the bond, but to that offthe “ Alex- 
andria and Nebraska City Railroad,” a different name. /That law by 
its terms could only become operative when and to the ¢xtent it might 
be adopted by the Alexandria and Bloomfield Railroad Company. 

Mr. Hughes’ proof that he saw in the custody of the Missouri, Iowa 
and Nebraska Railway Company, in or after 1870, a book purport- 
ing to be a record of\the Alexandria and Bloomfield Railroad Com- 
pany, which contained a minute of such adoption, was not competent or 
sufficient evidence that said act ever became,‘a law as required by its 
terms. ‘, j’ 

If acceptance of said law:had been proyen, or if it be held that, by 
reasoning in a circle, persons’ wjthout aythority could create an estop- 
pel tantamount to authority by inserting false recitals in a bond they 
had not power to make, it still remains to us to contend that, upon 
the face of said amendatory act of February 19, 1866 (printed in full 
at page 20, of this argument), it was unconstitutional and void, becanse 
repugnant to the twenty-fifth sgétion of Article IV of the constitution 
of Missouri of 1565. ff 


“No act shall be revived or re-enacted by mere reference to the 
title thereof; nor shall ayy act be amended by providing that desig- 
nated words thereof shal! be struck out anck others inserted in lieu 
thereof; but in every sich case the act revived, or re-enacted, or the 
act or part of act amefided, shall be set forth and published at length 
as if it were an origénal act or provision.” 

General Statufes of Mo., 1865, page 31, construed in French v. 
W ood, 58 AM. R., 66. \ 

The SupremeAJourt of Missouri, in French v. Woodward (58 M.R., 
68), has not onfy held this provision of the constitution, to be manda- 
tory, but decl¢red a law invalid and vod for a far less flagrant discrep- 
ancy than isAnade manifest in this case. \ 

Foster/v. Callaway Co., 93 U.S., 571. 
Mok 4. Detroit Bdg. Co., 30 Mich., 527. 
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The gtt did not purport to add new sections to an existing law. 
It did Mot purport to remedy defects in the existing law. It did. pur- 
portAo be amendatory, with a most peculiar delegation of authority 
toAhe directors to determine how much of the old law should be 
amended. 
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ll not do to contend that it was not, as stated in the title, an 
amendatoryact, because the XX XIId section of Article IV of the 
constitution of Missouri of 1865 provides that— 

a oa 


No law enacted by the -at“Assembly shall relate to more than 


one subject, and that shall-tbe ye nn a a sn if any 
ssed.in the title, such act shall be 


—— 


V. 


In the face of all the objections hereinbefore stated, plaintiff seems 
to assume that, although there was not only no proof of the existence 
of an incorporated town, but, on the contrary, positive proof that the 
bonds were signed and sealed in the name of a corporation lawfully 
abolished eleven years before the date of said contracts, although there 
was no competent evidence that said pretended town ever subscribed 
stock in the Missouri, lowa and Nebraska Railway Company, or that 
said company succeeded to the privileges of the Alexandria & Bloom- 
field Railroad Company by the latter company’s adoption of the 
amendatory act of 1866; that said act was constitutional ; that it 
was unnecessary to prove that the reute of said Alexandria & Bloom- 
field R.R. Co. was in or through an incorporated town of Memphis; 
that because there was power, under the Alexandria & Bloomfield 
charter, for incorporated towns through which the route of said 
road might lie to subscribe stock without any assent of quali- 
fied voters, therefore the following act of the General Assembly of 
the State of Missouri (Laws of Mo., 1868, p. 46), coupled with the 
limited power of subscription contained in the act incorporating the 
Alexandria & Bloomfield Railroad Company, approved February 9, 
1857, authorized the alleged board of trustees of the town of Mem- 
phis to issue to the Missouri, lowa and Nebraska Railway Company 
the bonds herein involved. 

Said act reads as follows: 


COUNTIES, CITIES, AND TOWNS: Fecnpine or Desr. 

AN ACT to enable Counties, Cities, and incorporated Towns to fund their respective 

debts. 

SecTIon 1. Counties may fund their debts ; may issue bonds for that purpose not bearing more than 
ten per cent. interest ; bonds to be payable not more than twenty years from date; act, when 
to take effect. 

Be it enacted by the general assembly of the State of Missouri, as 

follows ¢ 
Section 1. That the various counties of this State be, and they are 
hereby, authorized to fund any and all debts they may owe, and for 


eo 
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that purpose may issue bonds bearing interest at not more than ten 
per centum per annum, payable semi-annually, with interest cou- 
pons attached ; and all counties, cities, or towns in this State which 
have or shall hereafter subseribe for the capital stock of any railroad 
company may, in payment of such subscriptions, issue bonds bear- 
ing interest at not more than ten per centum per annum, payable 
semi-annually, with interest coupons attached. The bonds authorized 
by this act shall be ‘payable not more than twenty years from date 
thereof. 7 

This act to take effect from and after its passage. 

Approved March 24, 1868. 


It seems manifest that this act was tampered with during its pas- 
sage. Starting as an innocent bill permitting the funding of debts 
then existing, as indicated by the title and syllabus, it was altered 
so as to permit counties, cities, or towns which have or shall hereafter 
subscribe for the capital stock of any railroad company to issue bonds 
in payment of such subscription, &e. 

All the matter thus added (authorizing counties, cities, or towns 
thereafter subscribing to capital stock of railway company was invalid 
and void for two reasons: 

Firstly. So much of said act as authorized issue of bonds in pay- 


ment of stock thereafter subscribed to railway companies was repug- 


nant to the fourteenth section, Article eleven, of the Constitution of 
the State of Missouri. 
G. 8S. of Mo., 1865, page 43: 


The General Assembly shall not authorize any county, city, or 
town to become a stockholder in or to loan its credit to any company, 
association, or corporation, unless two-thirds of the qualified voters of 
such county, city, or town at a regular or special election to be held 
therefor shall assent thereto. 


There was manifestly no power to towns to issve bonds under the 
charter of the A. & B. R.R. Co. In every case wherein this Court has 
considered said constitutional limitation, it has been offered as evidence 
of repeal of previously enacted ‘special charter, powers, or privileges 
which dd confer power to zssve,bonds as well as to subscribe stock. 

The effect herein sought for the act of 1868 is the converse of the 
doctrine upon which all the special charter bonds of Missouri were sus- 
tained by this Court. 

Therein this Court has settled conclusively the doctrine that special 
charter powers to subscribe stock and issue bonds were not repealed 
by subsequent general organic or statute laws. In this case it would 
seem that plaintiff must either maintain that a subsequent statute law 
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repealed the organic limitation of 1865, or that a previous charter 
power could be enlarged by a general statute in defiance of the con- 
stitution. 

Webb v. Lafayette County (67 M. R., page 370) clearly shows that 
this act was only regarded as applicable in authorizing ten per cent. 
interest in a case where there was already specific charter power in a 
county to issue bonds bearing six per cent. 

Said charter power is printed in full at page 23, of Appendix. 

Laws of Mo., 1859-60, 395, 400. 

Taylor v. Louisiana (105 U.S., 455), is manifestly inapplicable. 

There was, in that case, a special act, authorizing the city to issue 
bonds, if sanctioned by a majority of qualified voters. The record 
shows that special law was enacted before the taking effect of the con- 
stitution of Missouri, July 4, 1865, and was, like the law governing 
the Macon bond case and all the special charters interpreted by this 
court or the Supreme Court of the United States, not subject to repeal 
by subsequent general organic or statute laws. 

Commrs. v. January (94 U.S., 205) is not an authority against the 
city of Memphis, because, although the bond in said case of Commrs. 
v. January recited the wrong law, the proof showed a valid law, which 
gave full power for the acts performed by the Commissioners in con- 
formity to its provisions. In that case, while the Commissioners had 
power, they took stock and created an estoppel. In this case the only 
testimony that stock was ever received by the town of Memphis is the 
certificate of clerk of city of Memphis that records of town of Mem- 
phis in 2s custody show order to take stock from Metz in 1879, eight 
years after contract, involved herein, and at a time where it is else- 
where shown there was absolutely no power to estop the town (es- 
pecially see act of January 30, 1872, page 20 of appendix to this 
argument.) 

Construing the aforesaid provision of the constitution of 1865, the 
Supreme Court of Missouri in case of State v. Curators of State 
University (57 M. R., 181) said: “ The manifest intention of the con- 
stitution was to prevent any ¢azation without the assent of the tax- 
payers. No doan of credit was allowed te any company, association, 
or corporation without the consent of those who had to pAy it; whether 
educational, benevolent, or otherwise, public or private, the object is 
not considered.” v 

The 17th section cf the general railroad law of 1865, cited in 
argument at page 8 of this brief, has in every reported case with 
which [ am familiar been invoked in vain, like the constitutional 
limitation, with a view to showing repeal of special charter 
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powers granted before 1865. For this reason, probably, no court 
before that which tried this case has had its attention directed 
to the fact that said section 17 of the general railroad law of 
1865, in so far as it authorized loan of credit in cases where only 
subscription of stock might be voted, was itself repugnant to the 
organic law, because clearly said Section XIV, Article 11, printed at 
page 9 of this brief, using the disjunctive “or” before the words 
“loan of credit,” required assent of % of qualified voters to such loan 
of credit, as well as to subscription of stock. I therefore contended 
in the lower court, as I do here, that if plaintiff had not failed in 
proving consent of qualified voters to the proposition to subscribe stock, 
and if all the various other objections had been removed, the bonds 
could not even then have been lawfully issued by an incorporated 
town under the general railroad law, because there was no attempt in 
the order for an election to obtain assent of qualified voters to a loan 
of credit, as contradistinguished from a subscription of stock, and 
no finding in the record order of February 16, 1871, that the voters 
sanctioned anything more than a subscription of stock. 

Secondly. If any court shuuld now for the first time declare that the 
restrictions of a special charter of 1851, imported in the charter of 
1857 named in the bond as the sole authority for its execution, can be 
virtually repealed and the privileges of that charter power substanti- 
ally increased by this act of 1868, in detiance of the prior organic law 
of 1865, it would still be pertinent to ask whether said act of 1868 
was not repugnant to the XX XIId sec. of Art. LV, of the Constitution 
of Missouri of 1865, which required the subject-matter of law to be 
set forth in the title. Subscriptions to railroad stock and issue of 
bonds therefor have always been described as extraordinary debts. 
The title of this funding act contains no intimation that subsequent 
subscriptions of stock to railroad companies and subsequent issues of 
bonds, or loans of credit, were contemplated. 

The XX XIId sec. of Art. LV of the Constitution of Missouri (G.S. 
of Mo., 1865, p. 31) read, as follows: 

No !aw enacted by the General Assembly shall relate to more than 
one subject and that shall be expressed in the title, but if any subject 
embraced in an act be not expressed in the title such act shall be void 
only as to so much thereof as is not so expressed. 


Subscriptions of stock and bonds thereafter to be made were differ- 
ent subjects from the existing debts contemplated by the title. This 
provision was mandatory. 

State v. Lafayette Co., 41 M. R., 39. 
State v. Persenger, 67 M. R., 346. 


aL # 


As to alleged estoppel by payment of taxes, it is sufficient to answer 
that it is settled law that corporate ratification cannot validate an. act 
which was ultra vires. In this case we have demonstrated that the 
condition precedent of a valid election was wanting, and that the 
special charter was impotent, as to issue of bonds by any incorporated 
town, and that there was no assent of qualified (2. ¢., registered) voters 
at any lawful election, even to subscription of stock. It is not pre- 
tended by plaintiff that there was ever any assent of qualified voters 
to issue of bonds. The law (Exhibit A, Appendix, page 20) shows 
that the trustees of incorporated towns were forbidden, under penalty 
of incarceration in the penitentiary, from creating directly any such 
contracts as it is claimed were after said date ratifiedby said trustees. 

Under the practise act of Missouri, if plaintiff desired to recover 
upon estoppel he should have separately pleaded such cause of action, 
and fully shown that at dates of such alleged ratification the corpora- 
tion had power to create the obligation. That principle is fundamental 
and requires no citation of authority. | 

As to the mandamus proceedings (page 53 of printed record), by 
the summons wherein, alleged trustees of the inhabitants of the town 
of Memphis were required (page 57, printed record) “ to answer a pe- 
tition of the State of Missvuri at the relation of the town of Mem- 

phis,” but in which judgment seems finally to have been rendered in 
favor of one Thomas, as relator, it seems sufficient to say that any 
legal effect.it might have is destroyed by the fact, patent upon the 
face of the transcript, that it is not (as asserted by plaintiff, page 53, 
printed record) a complete transcript; it is not, as asserted by plaintiff, 
“a suit upon this very bond,” or any other bond, but is, as was de- 
nied, a mandamus proceeding to enforce payment of coupons not in 
volved in this suit. The pretended transcript omits, as is shown 
by the judgment therein (page 58, printed record), the return of 
defendants to alternative writ and plea and traverse of relator. I 
have recently received, and have now in my possession, a complete 
certitied copy of said record, missing return, &c., including a certitied 
copy of the agreed statement of facts upon which said case was sub- 
mitted, wherein nearly every important point made by the city of 
Memphis herein was, for the purposes of that trial, specifically ad- 
mitted away. If opposing counsel desire it, and the Court permits it, I 
will furnish them with my complete certified copy of aforesaid rec- 
ord in said case, and consent, by stipulation, to print same as a part 
of the record herein at any time before case is called. At best, it 
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is manifest that suit was between different parties (page 57 printed 
record) ; that the sheriff did not return service of any writ except that 
“at relation of the town of Memphis,” which he seems to have served 
upon trustees of said relator and not on trustees of the inhabitants of 
the town of Memphis. The voluntary appearance of Gynne is not for 
the trustees, but for the inhabitants of the town of Memphis. The 
unfounded judgment (printed record, page 58), which is against trustees 
of the inhabitants of the town of Memphis, was for $3,000.24, 2d and 
3d maturing coupons, due in 1873 and 1874. Nothing in this 
suit matured before 5th coupons of March, 1876 (page 5, printed 
record). 

If, as is not proven, the Circuit Court had jurisdiction to render such 
a judgment, it certainly bound only those made parties, and said parties 
only. As to the subject-matter of the suit, it only indicates that a 
town may have been incorporated by county court (see law D, 
page 22 of this brief) under the name of “The Inhabitants of the 
Town of Memphis,” three years after the bonds were made in the name 


of the defunct corporation styled “ The Town of Memphis.” Such a 
record is without authority as an adjudication under the rulings of this 
Court. If the record had been complete, it could constitute no estoppel 


concerning entirely different coupons herein involved. 


Cromwell v. Sac County, 94 U.S., 3@& 559 2 (py y 4 fap | 
Ashpelen v. Nixon, 4 How., 467. ee" ee ee ; 
Lewis v. Shreveport, 108 U.S., 282. | J\ f ) At 4 4 : 
Russell v. Place, 94 U.S., 606. ite ar re j 
Daviess Co. v. Dickinson, 117 U. S., 665. © | 4 f\/ . oe ; 
Norton v. Shelby County, 118 U.S., 443. grat an. 4 
Barkley v. Levee Commrs, 93 U.S., 258. war, | 
Anthony v. Jasper County, 101 U.5S., 603. - * : 
Mearsh v. Fulton County, 10 Wall., 676. Yire ': : 
Ruggles v. Collier, 43 M. R., 353. C imAL bd Pe (ta A ¢ : 
Ottowa v. Carey, 108 U.S., 110. x ee mn? ~ 
Boyd v. Alabama, 94 U.58., 648. ' C pe | eee 
7 t >, {Fae (9% then Oa 7 j : 
i : 


Section 20 of General Railroad Law of Missouri (G. 8. of Mo., 
1865, 338) reads as follows: 


Any county or city subscribing as aforesaid may (if so required by 
the railroad company to raise funds to pay the installments in antici- 
pation of the collection and payment of its railroad tax) issue bonds 
of such city or county, of desominations not exceeding one thousand 
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dollars, and bearing interest at a rate not exceeding seven per cent. 
per annum. 


Interpreting said section 20, known as section 33 of the Revised 
Statutes of Missouri, 1855, vol. 1, p. 427, the Supreme Court of Mis- 
souri, in Beattie v. Andrew County (56 M. R., 42), declared that 
under the general railroad law no bond bearing more than seven per 
cent. was authorized, although under charters specifically authorizing 
the issue of bonds like that again interpreted in 67 M. R., 370, (see 
page 23 of this brief), it was held that as the general law permitted 
individuals to pay ten per cent. corporations might under such charter 
power do likewvise. It seems scarcely necessary for the court in 67 
M. R. to have construed the three acts together in order to find 
authority for a rate of interest which had previously been adjudged to 
be implied in a charter power like section 2, of the L. & St. L. R.RK., 
page 23 of this brief), but certainly nothing said can be distorted 
into a modification of the constitutional prohibition (page 15 of this 
brief). | 

In Smith v. Clark County (54 M. R., 62) the bonds actually recited 
that they were issued under the general railroad law of 1855 (54 


_M. R., p. 62), and bore 7 per cent. interest, and that court held under 


the law, as settled in January, 1865, the recital estopped the county, 
as against an innocent holder, but that after 1870 the contrary was 
the settled law of Missouri. Moreover, that agreed case, page 65, 
shows that it was admitted, that the bonds were issued under the 
special charter power in 1864, before the taking effect of the constitu- 
tion and revised statutes of 1865. That power gave ample authority 
to counties to issue bonds without a vote of the people, but no such 
power to towns. 

Plaintiff in error has not yet filed his brief and I am forced to 
surmise his points. While it is believed that he must fail unless he 
makes good his general exception to the charge of the Court, each 
point herein seems sufficient in behalf of defendant in error. 

HENRY A. CUNNINGHAM, 
Attorney for Defendant in Error. 


APPBRNDLA. 
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AN ACT to protect Counties, Cities,and incorporated Towns from combinations be- 
tween Railroad Companies, County Courts, City Councils, and Boards of Trustees of 
incorporated towns. 


Sec. 1. No county court of any county, city council of any city, nor 
any board of trustees of any incorporated town, shall hereafter have the 
right to donate, take, or subscribe stock for such county, city, or in- 
corporated town, or loan the credit thereof to any railroad company, 
or other company, corporation, or association, unless authorized so to 
do by a vote of two-thirds of the ‘qualified voters of such county, city, 
or incorporated town, and any justice of a county court, member of a 
city council, or member of board of trustees of any incorporated town 
who shall hereafter vote to donate, take, or subscribe stock for such 
county, city, or incorporated town, or loan the credit thereof to any 
railroad company, or other company or association, unless authorized 
to do so by a vote of two-thirds of the qualified voters of such county, 
city, or Incorporated town, shall be adjudged guilty of felony, and on 
conviction thereof shall be punished by imprisonment in the peniten- 
tiary for not less than two years. 

¢ 2. All acts and parts of acts inconsistent with this act are hereby 
repealed. 

§ 3. This act shall take effect and be in force from and after its 
passage. 


Approved February 16, 1872. 


B. 


AN ACT to amend an act entitled ‘‘ An act to incorporate the Alexandria and Bloom- 
field Railroad Company, approved February 9, 1857,’ authorizing said company to 
change the corporate name; also authorizing said company to extend said road 
from a point at or near Luray, in Clark County, Missouri, to Nebraska City, in Ne- 
braska Territory, by way of or near Rockport, in Atchison county, Missouri, and also 
authorizing said company to adopt all or any of the sections of this act, the same to 
be binding on said railroad company. 


Be it enacted by the General Assembly of the State of Missouri, as 
follows : | 

s 1. That the Alexandria and Bloomfield Railroad Campany may 
change the corporate name of said company to that of the Alexandria 
and the Nebraska City Railroad. 

§ 2. That said railroad company may extend said road from a point 
at or near Luray, in Clark county, Missouri, to Nebraska City in Ne- 
braska Territory, on the most practicable and direct route by way of 
or near Rockport, in Atchison county, Missouri. 

§ 3. That said company may consolidate said road or make any run- 
ning arrangement with any railroad now constructed or that may be 
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hereafter constructed, in the State of Missouri, such as may be mutually 
agreed upon by the proper contracting parties connected with said rail- 
road or roads. 

¢ 4. That the whole of this aet or any section thereof as shall be 
adopted by the board of directors of the Alexandria and Bloomfield 
Railroad Company at any meeting of said board called for that purpose 
by the order of the board or a majority of said board, the secretary 
having giver thirty days’ previous notice in writing to each director, 
stating fully the object of said meeting, shall bein force from and 
after its adoption. 

s 5. This act to take effect and be in force from and after its passage. 

Approved February 19, 1866. 


C. 
Registration Law of Missouri (Laws of Mo., 1868, p. 131): 


Src. 18. For the purpose of keeping the list of qualified voters com- 
plete, the clerk of the county court shall, ¢wenty days before any spe- 
cial election (except elections for school purposes), cause to be deliv- 
ered to the board of registration, or any: member thereof, the books 
of registration returned by said board of registration, who shall im- 
mediately proceed to register the names of such persons as have be- 
come qualified voters after the closing of the registry, and also such 
persons as may be entitled to registration, but who, for any good and 
sufficient cause, failed to present themselves for registration at the last 
general registration. Said board shall, whenever an election is to be 
held in any election district within their county before the next genera! 
election, certify to the judges of election the additional names regis- 
tered by said board, along with the general list made out at the pre- 
ceding general registry. Said board shall complete said books of reg- 
istration five days prior to said special election. /n making such 
registration, suid board shall be governed by the provisions of the 
constitution and of this act as far as applicable to the general reyis- 
tration, except that said board shall hold a session of but one day in 
any election district ; and provided that no board of review shall be 
held for any special election. 

Sec. 2. Between the first day of June and the first day of July next 
ensuing his appointment, the superintendent of registration shall pro- 
ceed to appoint three suitable, competent, and discreet citizens, who 
shall be qualified voters under the constitution and laws of this State, 
as a board of registration, in each county in his senatorial district, 
each of whom shall serve until the next appointment of superintend- 
ent, as provided in the first section of this act. The senatorial super- 
intendent shall cause notice in writing to be given to each of the per- 
sons so appointed by him, and shall also transmit to the clerk of the 
county court of each county in his senatorial district the names of 
ofticers so appointed. He shall fill any vacancy occurring in any of 
the appointments made by him, and may, in his discretion, remove 
any one so appointed by him for incompetency or for any other cause. 
He shall cause notice to he given, in conformity with the provisions of 
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section seven, of the times and places of the sessions of said board of 
registration at least ten days before the day of their first session, by 
publication in at least one newspaper in each county, if such there 
be, and also by at least three handbills posted up in public places in 
each election district ; and if no such paper be published, then by post- 
ing upa written or printed notice at the office of the clerk of the county 
court of such county. Inthe county of St. Louis such notice shall be 
published in at least three daily newspapers, one of which shall be in the 
German language ; he shall also, at the same time and in the same 
manner, cause notice to be given of the time and place of meeting of 
the board of review as hereinafter provided. 

Sec. 7. The board of registration in each county shall attend, in dis- 
charge of their duties,.at the usual place of voting in each election 
district in their respective counties, commencing not more than 
seventy days before the day of election in each vear of a general 
election, and ending on or before the ezghteenth day next preceding 
such election, and continuing in session at each election district in 
such county, not less than two nor more than five days, and shall, on 
such day, be in attendance, for the purpose of registration, from eight 
o'clock A.M. to six o’clock p. m., and, in cities having more than three 
thousand inhabitants, to nine o’clock p.m. If the superintendent deem 
it necessary, he may authorize said board of registration, in any 
county, to appoint additional days in any election district of such 
county within the limits prescribed in this section for the registration 
of voters. If, from any cause, any of such board are unable to attend 
in any election district at the time of the session of the board, any 
one of such board shall be authorized to proceed with the registration ; 
but if more than one of the board shall be in attendance no person 
shall be registered as a qualified voter withont the concurrence of at 
least two members of the board. 


D. 
General Statutes of Missouri, 1865, p. 240: 


Srotion 1. Whenever two-thirds of the inhabitants of any town or 
village within this State shall present a petition to the county court 
of the county, setting forth the metes and bounds of their village and 
commons, and praying that they may be incorporated and a police 
established for the protection and regulation of any commons apper- 
taining to such town or village,and the court shall be satistied that 
over two-thirds of the taxable inhabitants of such town or village have 
signed such petition, and that the prayer of the petitioners is reason- 
able, the county court may declare such town incorporated, designat- 
ing in such order the metes and bounds thereof; and thenceforth the 
inhabitants within such bounds shall bea body politic and corporate by 
the name and style of “The inhabitants of the town of a4 
(naming it), and by that name they and their successors shall be known 
in law, have perpetual succession, unless disincorporated, sue and be 
sued, plead and be impleaded, defend and be defended in all courts 
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and in all actions, pleas, and matters whatsoever, may grant, purchase, 
hold and receive property, real and personal, within such town, and 
no other, burial grounds and cemeteries excepted, and may have a 
common seal, &e. 


E. 
tevised Statutes of Missouri, 1879, Vol. 2, Sec. 4383, page 868 : 


All cities and towns in this State containing five hundred and less 
than five thousand inhabitants, and all towns existing under any special 
law and having less than five hundred inhabitants, which shall elect to 
be cities of the fourth class, may so organize, We. 

Src. 4385. Any city or town of the State not incorporated may be- 
come a city of the class to which its population would entitle it under 
this article and be incorporated under the law for the government of 
cities of that class upon petition to county court, We. 

Src. 4386, page 869: 

All rights and property of every kind and description which were 
vested in any city under its former organization shall be deemed and 
held vested in such city upon its becoming reorganized, as provided in 
the preceding section ; but no rights or liabilities either in favor of or 
against such city, existing at the time of its being so reorganized, and 
no suit or prosecution of any kind shall be affected by such change, 
but the same shall stand and progress as if no change had been made. 


. 


Section 21 of an act to incorporate the Lexington and St. Louis 
R.R. Company, interpreted in Webb vw. Lafayette County (67 M. R., 
370); Laws of Mo., 1859-60, 399: 


It shall be lawful for the county court of any county in which any 
part of the route of said railroad may be, or any county adjacent 
thereto, tosnbscribe to the stock of the company or invest its three per 
cent. fund or other internal improvement fund belonging to the county 
in said road, and for the stock subscribed may issue the bonds of the 
county, ete. 

Laws of Mo., 1859-60, page 400, amendatory act supplemental to 
the foregoing charter, section 2, the county court of Lafayette may in 
order to make its subscription to the capital stock of said company, 
&c., cause the bonds of the county to be issued in denominations of 
not less than fifty nor more than one thousand dollars, and they may 
be made to bear interest from the date of their issue at the rate of six 
per cent., any law to the contrary notwithstanding. 
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G. 


Extract from Section IV of Constitution of Mo., 1865, concerning 
registration (G. S. Mo., 1865, 25): 


The General Assembly shall immediately provide by law for a com- 
plete and uniform registration, &c. After which no person shall vote 
unless his name shall have been registered at least ten days before the 
day of election, and said registration shall not otherwise be shown 
than by the register, or by an authentic copy thereof certified to the 
judges of election by the registering officer or officers, or other consti- 


tuted authority. 


The suffrage amendment to the Constitution of Missouri, taking ef- 
fect December 12, 1870, Wagner’s Mo. Statutes, 1872, vol. 1, page 67: 


“Arr. 11. In place of sections 5, 15, 16, 17, and 18 of said article, 
the following is adopted: | 

“ Every male citizen of the United States and every male person of 
foreign birth who may have declared his intention to become a citizen 
of the United States according to law, not less than one year nor more 
than five years before he offers to vote, who is over the age of twenty-one 
years, who has resided in this State one year next preceding his registra- 
tion as a voter, and during the last szx¢y days of that period shall have re- 
sided in the county, city, or town where he seeks registration as a voter, 
who is not convicted of bribery, perjury, or other infamous crime, nor 
directly nor indirectly interested in any bet or wager depending upon the 
result of the election for which said registration is made, nor serving 
at the time of such registration in the regular Army or Navy of the 
United States, shall be entitled to vote at such election for all ofticers, 
State, county, and municipal, made elective by the people, or any other 
election held in pursuance of the laws of this State, but he shall not 
vote elsewhere than in the election district where his name is regis- 
hae 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1589. 


No. 68. 


WILLIAM HILL, PLAINTIFF IN ERROR, 


THE CITY OF MEMPHIS, MISSOURL. 


Supplemental Lrief of Defendant in Error, 


Defendant in error, in order to comply with the rules of this Court, 
was compelled to print its brief before any assignment of error or 
brief had been filed by plaintiff in error. Plaiutiff in error has since 
tiled a brief. Assuming that the Court may possibly yet permit him to 
tile his assignment of error, [ now desire to comment briefly upon 
the authorities cited in his brief not anticipated by my ffrst brief. 

There is not only no proof in the record that after the repeal of the 
charter of the Town of Memphis it was ever re-incorporated, but plaintiff 
in error, in the face of the fact that power of subscription of stock, either 
under the special charter or under the general railroad law, is limited 
to incorporated towns, is found at page 30 of his argument averring 
that in 1871 Memphis was an wnincorporated town, in order that upon 
such allegation he may seek a basis for his argument that the special 
registration required would have been co-extensive with an e/ection dis- 
trict. The contention of defendant in error is that every one was 
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bound to know that in twelve days’ time there could not have been a 
special registration anywhere in uny district. The cases cited at page 
10 of my first brief are conclusive that no election, whether general 
or special, is valid without registration ; that any election not held at 
proper time is void. When plaintiff in error claims power not recited 
in his bond, but alleged to depend upon an election, is it not incum- 
bent upon im to show a valid election 2? His procf showed that 
there could not have been a valid one. 

The statement in case of Judson v. Plattsburg, cited by plaintiff in 
error, shows (3 Dillon, 181) that there were bonds reciting the neces- 
sary vote. 

The bonds herein (page 2 of my brief) show that no election was re- 
cited. In Pollard v. Pleasant Hill (8 Dillon, 195) the statement shows 
that there were two kinds of bonds; those referred to in citation errone- 
ously attributed to Judson ». Plattsburg were not issued for raiiroad 
snbscription, but purported to be bonds issued in funding city debt. 
It was udmitted in that case that there was legal authority to fund the 
floating city debt, and the bonds upon their face purported to be issued 
under that authority. 

In the case of Seybert v. Pittsburg (1 Wall., 372), the statement shows 
that the power to the Corporation was to subscribe as fully in every | 
respect “as an individual might,” and therefore in the absence of 
restraining words the right to pay the subscription with bonds was 
implied. In the case of Rogers v. Burlington (8 Wall., 654), the city 
charter authorized the city council whenever they deemed it expedient 
to borrow money for any purpose to submit proposition to voters; the 
records fairly showed finding that such vote had been obtained. The 
same facts are shown in Gelpeke v. Dubuque. In Lynch v. County (16 
Wall., at page 7), the statement shows that the bond recited that it was 
issued in accordance with a vote for building a court-house; and there 
was in that case implied power to borrow money. 

The case of Ganse v. Clarksville (5 Dillon, 167), is shown by the 


statement to have been decided by a divided court, and then upon 
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clearly defined power in the charter as amended in 1857 authorizing a 
special tax of two per cent. to pay for subscriptions to macadamized 
roads, and that the stock should go to the tax-payer. 

In the case of Ritchie v. Franklin County, (22 Wall., at page 70,) 
it is shown that the bonds were issued to pay for macadamizing roads, 
and this court justly says, at page 76, that there was no constitutional 
provision in Missouri preventing counties from borrowing money to 
improve their roads, and so the act of February, 1865, and 
the specitic curative act of 1868 concerning bonds issued for 


building such: macadamized roads, were declared — sufficient. — It 
certainly is not admissible for the purposes of this plaintiff's case to 
confound such local improvements with corporate subscriptions to 
railway companies or other companies which were forbidden by the 
constitution of 1865. Every one familiar with the railroad legislation 
of Missouri knows that the general railroad law, as well as the very 
charter power recited in the bonds involved in this suit, contemplated 
the possibility that stock in railway companies might be paid with 
surplus funds of the corporation. So that with distinctions like those 
made in the charter there can be no doubt as to the intention of the 
Legislature to restrict incorporated towns to their surplus funds 
in payment of stock. While Counties under the charter power cited 
by plaintiff in error were authorized to issue bonds to raise funds to 
pay subscription and to take proper steps to protect the interests and 
credit of the county, incorporated towns were not endowed with power 
to protect the credit of such towns; in other words, had no implied 
power of taxation. Lf subscription by incorporated towns could only 
be paid out of funds on hand, not raised by issue of bonds, [am at a 
loss to understand how citizens wonld have been * protected from 
onerous taxation,’ by the law, which, it is contended authorized issue 
of bonds in payment of subscriptions which certainly were otherwise 
payable out of the surplus of the general annual tax levy over and 
above ordinary expenses of government, or out of property of the 
corporation subject to execution. 

No one can read the special charter power herein involved, and the 
general railroad laws prior to 1865, when section 17 (page 8 of first 
brief) was substituted for section 30, R. S. of Mo., 1855, p. 427, with- 
out being convinced that in Missouri legislation loan of credit always 
meant issue of bonds. 

No Missouri decision case has been or can be cited to contradict this 
interpretation, which I have shown by decisions cited in first brief to be 
fully confirmed. L. & D. R.R. Co. +. Buchanan Co. (39 M. R., 488- 
489); State v. Curators, &e. (57 M. R., 182, 183). 

In Jarrolt v. Moberly (103 U.S.) it was contended by the bond- 
holder, as in this case, that the passage of the law of January 30, 1872, 
forbidding, under penalty of imprisonment, any subscription of stock 
or issue of bonds without a two-thirds vote, implied that prior to that 
time it may have been lawful so to do; but Mr. Justice Field, citing 
the constitutional provision of 1865, shows that such acts had been for 
seven years forbidden 

Ogden v. Daviess Co. (102 U.S., 654) discussed an amendment to the 
Township Bond Law of March 23, 1868, the first section of which (L. 


M., 1868, 93) distinctly declared that bonds could only issue in cases 
where by the terms of the election two-thirds of the voters had author- 
ized such issue of bonds as well as subscription of stock. 

In Cass County v. Johnson (95 U. S., at page 361) it is shown that 
the bond recited that it was issued under aforesaid Township Bond 
Law of March 23, 1868, and was authorized by a two-thirds vote of 
the qualified voters of said township. 

The decisions cited in my first brief (page 10) are conclusive as to 
the absolute invalidity of the election as described upon the town 
record of February 16, 1871. 

The case of McClure v. Oxford (94 U.S8., at page 432) presents a 
case analogous to, but not as strong as, that made herein, enunciating 
the proposition that every man is chargeable with notice of that 
which the law requires him to know. The opinion in that case shows 
that althongh the bonds recited compliance with the law, inasmuch as 
there could not have been the thirty days’ notice required by law the 


bonds were void. 


HENRY A. CUNNINGHAM, 
Attorney for Defendant in Error. 
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JAMES G. TRACY ET AL. VS. LOUIS TUFFLY, ASSIGNEE, &¢. 1 


1,2, & 3 [Seal United States Circuit Court, Eastern District of Texas. ] 


In the Cireuit Court of the United States for the Eastern District 
of Texas, at Galveston. 


Louis Turrty, Assignee, 
vs. Law. No. 1852. 
JAMES G. Tracy and Others. 


Be it remembered that at a regular term of the circuit court of the 
United States for the eastern district of ‘Texas, in the fifth circuit, 
begun and held at the court-rooms thereof, in the city of Galveston, 
on Monday, the first day of March, A. D. 1886, the Honorable 
Chauncey B. Sabin, judge, presiding, there came on to be heard the 
case then pending therein, as follows : 


Louis Turrty, Assignee, 
vs. Law. No. 13852. 
JAMES G. Tracy and Others. 


And on a day of said term, to wit, on the 12th day of April, 
D. 1886, the said term of said court being continued by regular ad- 
journments down to said last-named day, a final judgment was then 
and there entered in said case in said court, the said hon. judge then 
presiding therein, all of which appears of record ; and the said de- 
fendants, the said James G. Tracy and others, having obtained a 
writ of error to the Supreme Court of the United States in said ease, 
the record and proceedings therein, including the writ, are as here- 
inafter set forth, to wit: 


4 Transcript from State Court. Filed Nov’r 2, ’85. 
Caption. 


STATE OF TEXAS, \ 
County of Harris. { 

Ata term of the district court begun and holden at Houston, 
within and for the county of Harris, before the Hon. James Master- 
son, on the Sth day of October, A. D. 1885, the following case was 
filed, to wit: 

Louis Turrty, Assignee, Plaintiff, 
v8. No. 11728. 
JAMES G. Tracy et al., Defendants. 


Plaintiff’s Original Petition. Filed July 3rd, 1885. 


In the District Court of Harris County, Texas, to October Term, 
1885. 


To the Hon. James Masterson, Judge of said court: 
The petition of Louis Tuffly, who sues in his capacity as assignee 
1—13 
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2 JAMES G. TRACY ET AL. VS. LOUIS TUFFLY, ASSIGNEE, &C. 


of the firm of W. T. Tuffly, complaining of James G. Tracy, Timothy 
H. Scanlan, Henry H. Dooley, and John T. Brady, and also con- 
plaining of Samuel K. Mclihenny, William D. Cleveland, W. T. 
Foley, and Thomas R. Franklin, respectfully shows to the court— 

That plaintiff and all of said defendants are resident citizens of 
the county of Harris, in the State of Texas. 

That heretofore, to wit,on the — day of , 1884, the 
5 said James G. Tracy was appointed to the office of marshal 
of the United States for the eastern district of Texas by the 

then President of*the United States. 

That thereafter, on, to wit, the 7th day of May, 1884, the said 
James G. Tracy, as principal, and and said Timothy H. Scanlan, 
Henry H. Dooley, and John T. Brady, as sureties, for a valuable 
consideration, made, executed, and delivered the official bond of 
the said James G. Tracy as marshal of the United States for the 
eastern district of Texas; which bond was in writing and in form 
and substance as follows, viz: 


Know all men by these presents that we, James G. Tracy, as 
principal, and Timothy H. Scanlan, Henry H. Dooley, and John 
T. Brady, as sureties, all residents of the city of Houston, county of 
Harris, State of Texas, are held and firmly bound unto the United 
States of America in the full and just sum of twenty thousand dol- 
lars, lawful money of the United States, to be paid to the United 
States; for which payment, well and truly to be made, we bind our- 
selves, jointly and severally, our joint and several heirs, executors, 
and administrators, firmly by these presents. 

Signed with our hands and sealed with our seals this seventh day 
of May, in the year one thousand eight hundred and eighty-four. 

The condition of the foregoing obligation is such that 
6 whereas the President of the United States hath, pursuant to 
law, appointed the said James G. Tracy to be marshal of the 
United States, to have and to hold the same, with all the rights, 
privileges, and emoluments thereunto lawfully appertaining, for 
four years from the second day of April, 1884, unless sooner re- 
moved therefrom, as by a commission to him bearing date the 
second day of April, 1884, more fully appears: 

Now, if the said James G. Tracy, by himself and by his deputies, 
shall faithfully perform all the duties of the said office of marshal, 
then this obligation to be void; otherwise to remain in full force 
and virtue. 


(Signed) JAMES G. TRACY. [SEAL._ 
(Signed) TIMOTHY H. SCANLAN. [seat.] 
(Signed) HENRY H. DOOLEY. |SEAL. | 
(Signed) JOHN T. BRADY. | SEAL. | 


Signed, sealed, and delivered in the presence of— 
JAMES W. JONES anp 


That said bond so signed by said Tracy and said sureties was 
duly approved by the Honorable Chauncey B. Sabin, United States 


JAMES G. TRACY ET AL. VS. LOUIS TUFFLY, ASSIGNEE, &C. 3 


district judge for the eastern district of Texas, on May 7th, 1884; 
that on said 7th day of May said Tracy took the oath prescribed 
by law and entered upon the duties of the office of marshal of the 
United States for the eastern district of Texas, a certified copy of 
which wiil be offered in evidence unless the defendants produce the 
original bond, which they are notified to do. 
7 That heretofore, to wit, on the 25rd day of March, 1885, 
the firm of W. T. Tuffly, a firm composed of W. T. Tuffly, as 
general partner, and of C. E. McLin, a femme sole, as special partner, 
conveyed and assigned by due and proper instrument in writing all 
the property, real and personal, of said firm, as well as all the indi- 
vidual property of said W. T. Tuffly, to plaintiff herein for the 
benefit of the creditors of said firm, and for the benefit of the indi- 
vidual creditors of said firm, and for the benefit of the individual 
creditors of said W. 'T. Tuftly; which assignment is in form and sub- 
stance as follows, viz: 


THE STATE OF TEXAS, } 
County of Harris. f 


Whereas the firm of W. T. Tuffly, composed of W. T. Tuffly, the 
general partner, and C. Ef. McLin, as special partner, finding it im- 
possible to pay its debts as they mature, and being desirous to have 
a distribution of all the property of said firm and the property of 
the said W.'T. Tuffly, partnership — individual, and wishing to avail 
himself of the provisions of the general assignment law in such 
cases made and provided, now, therefore, In consideration of the 
premises and one dollar to me in hand paid, I, W. T. Tuffly, hereby 
assign and convey and deliver possession of all and singular my 

property and effects, of whatever name and nature, both per- 
8 sonal and real, which | own as copartner and individually 

and intended to include all property of which or in whieh | 
have any interest whatever, wherever the same may be, to Louis 
Tuftly, as assignee, for the purposes aforesaid, taking possession of the 
same and sell the same, collect and convert the same,and when so 
sold, collected, and converted to appropriate the same ratably or in 
full payment, as the case may be, of all my debts and the debts of 
the firm of W. T. Tullly, said assignee to proceed under. the law 
aforesaid. ‘This assignment is intended for the benefit of all such 
of my creditors only as will consent to accept their proportional 
share of said property and estate so hereby conveyed and discharge 
me as aforesaid from their respective claims, said assignee to take 
lawful compensation for his services herein and expenses and coun- 
sel fees necessary to aid him and enable him to carry out the pur- 
poses of this conveyance. 

Schedules are hereto attached and made as particular as I ean do 
at this time, but in any particular where they may be incorrect or 
insuflicient in detail they will be corrected by me. 

In witness whereof I hereunto set my hand, at Houston, this March 
23rd, 18585. 

(Signed) | W. T. TUFFLY. 
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That there are attached to said deed of assignment exhibits 

9 duly sworn to,and said deed of assignment was duly acknowl- 
edged before a notary public of the county of Harris, a cer- 

tified copy of which assignment and schedules will be offered in 
evidence, of which they are now notified; that the said Louis 
Tuffly, the assignee named in said deed of assignment, endorsed in 
writing on the back of said deed his acceptance of said trust, and 
also made, executed, and delivered his bond as assignee as follows: 


THE STaTE oF TEXAs, | 
County of Harris. | 


Whereas W. T. Tuffly, on the 25rd day of March, 1885, made an 


assignment unto Louis Tuffly of all his property and estate for the 
benefit of all his creditors, individual as well as partnership; and 
whereas the said Louis Tuffly has accepted said assignment: Now, 
therefore, we, Louis Tuffly, as principal, and , as sureties, 
are bound to the State of Texas — the sum of twenty-seven thousand 
dollars, lawful money, conditioned that the said Louis Tuffly will 
faithfully discharge his duties as such assignee, and that he will 
make proportional distribution of the net proceeds of said estate 
among the creditors of W. T. Tuftly entitled thereto. 
Witness our hands, at Houston, this March 25rd, 1885. 
(Signed) LOUIS TUFFLY. 

JOHN KRUPP. 

S. CONRADL. 

W. L. FOLEY. 

R. W. CRAWFORD. 


10 That said bond of Louis Tuffly, as assignee, was duly ap- 
proved by the Hon. James Masterson, judge of the 11th judi- 

cial district of Texas, on said March 23rd, 1885, and on said day 
said deed of assignment and bond were duly filed for record in the 
office of the county clerk of the county of Harris, a certified copy 
of which bond and of the approval of same will .be offered in evi- 
dence on the trial, and notice thereof is hereby given defendants ; 
that, having duly qualified as assignee as aforesaid, said Louis 
Tuffly, on said.23rd day of March, 1885, took unto his possession all 
the property, real and personal, of said W. 'T. Tuflly, whether indi- 
vidual or partizership, for the benefit of the creditors of said Assignor. 
That plaintiff took into his possession, under and by virtue of 
said assignment, the stock of goods, wares, and merchandise belong- 
ing to said firm of W. 'T. Tuffly, situated in the Burns building, in 
the city of Houston; also the furniture, shelves. counters, and station- 
ery in said store; that on the 3lst day of March, 1885, said James 
G. Tracy, acting under color of his office as marshal of the United 
States for the eastern district of Texas, unlawfully, forcibly, and 


wrongfully seized and took from and out of the possession of plain- 
tiff all of said stock of goods, and all fixtures, shelves, 
11 counters, furniture, and st itionery in said storehouse, an in- 


ventory and list of which is hereto attached, marked Exhibit 
A, and made part hereof; that the value of each item of said stock 


— 
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is shown on said inventory opposite same, under column marked 
value at top of each page; that said exhibit also shows, opposite 
ach item, the New York cost price of same under column 
marked “cost” at top of each page; that the value placed 
opposite each item, under the column marked “value” at the 
top of each page, was the fair and reasonable market value oi same 
at the date of said seizure by said James G. Tracy as aforesaid. 

That said Tracy refused at first to seize said goods, when came 


William D. Cleveland, Samuel K. McIlhenny, William L. Foley, 


and Thomas R. Franklin and unlawfully encouraged and incited 
said James G. Tracy to seize and take from the plaintiff said stock 
of goods; that to induce the said Tracy to seize said stock, furniture, 
and fixtures, &e., the said Cleveland, MeIlhenny, Foley, and Frank- 
lin bound themselves in writing to hoid him, the said Tracy, 
harmless against loss by reason of said seizure of said stock of goods, 
the terms of which obligation and bond of indemnity are not more 
definitely known and not more fully set forth because the said in- 
strument is in the hands of said defendants, and they are here now 

notified to produce the same on the trial of this cause, or sec- 
12 ondary evidence of its contents will be offered ; that the said 

James G. Tracy, indemnified as aforesaid, seized and con- 
verted to his own use said stock of goods, furniture, and fixtures, 
&e., which was of the value in all, at the date of seizure, of twenty- 
nine thousand nine hundred and seventy-two & -%2, dollars 
($29,972.22), in which sum the said James G. Tracey, Samuel K. 
Mecllhenny, William D. Cleveland, W. L. Foley, and Thomas R. 
Franklin are justlv indebted to plaintiff. 

That the said Timothy H. Seanlan, Henry H. Dooley, and John 
T. Brady, as sureties on the official bond of said James G. Tracy, are 
only bound by said instrument for twenty thousand dollars of said 
sum ; that the said sureties, by reason of the execution and delivery 
of said bond, undertook, became liable, and promised to pay to 
plaintiff the sum off twenty thousand dollars. 

That the seizure of said stock of goods by the said Tracy, by 
virtue of the color of his office as marshal, constituted a breach of 
the conditions of said bond. 

The premises considered, plaintiff prays for process to the said 
James G. Tracy, Timothy H. Scanlan, Henry H. Dooley, John T. 
Brady, Samuel Kk. MeIIhenny, William D. Cleveland, W. L. Foley, 
and Thomas R. Franklin, according to law, and on hearing for judg- 

ment against James G. Tracy, William D. Cleveland, Samuel 
13 Kk. Mellhenny, W. L. Foley, and Thomas R. Franklin for 

twenty-nine thousand nine hundred and seventy-two dollars 
and twenty-two cents, and against the other defendants herein, the 
sureties on the official bond of said Tracy, judgment for twenty 
thousand dollars of said amount. Plaintiff prays for such other, 
further, and general relief as to law and equity may appertain; and 
as in duty bound plaintiff will ever pray, &e. 

} W. P. HAMBLEN, 
W. C. OLIVER, 

Of Counsel for Louis Tuffly, Assignee. 
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Filed July 3rd, 1885. 
: E. H. VASMER, 
Clerk D. C., H. Co. 


Stipulation in Lieu of Exhibit “A,” Accompanying Orig’l Pet’n. Filed : 
June 29, ’S6. | 


Stipulation in heu of Exhibit “A” accompanying plaintiff’s origi- 
inal petition. 


Plaintiff filed with his original petition, as Exhibit “A” and part 
thereof, a full itemized list and inventory of the stock of goods, fur- 
niture, fixtures, and other property for the seizure of which this 
action was brought, giving opposite each item on the list, respect- 
ively, the alleged value of the same. As it is very voluminous and 
its insertion in the transcript would unnecessarily encumber the i 
record, the parties hereto, by their counsel, hereby agree that it 
shall be omitted therefrom by the clerk in making up the transcript, 


* and all objection to the transcript on account of such omis- 
14 sion is hereby waived ; and the clerk is directed to insert in 


the transcript, immediately following the original petition, 
this agreement, which shall be considered by the parties as supply- | 
ing, in all respects and for all purposes, the place of said Ex- | 
hibit “A.” 
Houston, Texas, June 12, 1886. 
W. P. HAMBLEN & 
W. C. OLIVER, 
For PU ff. 
C. ANSON JONES, 
Counsel for Defendants. 


The foregoing stipulation endorsed as follows: “ No. 1852. Louis 
Tulily, assignee, vs. James G. Tracy et al. Stipulation in lieu of Ex. ; 
hibit “A” to plaintiff’s original petition. Filed June 29, 1886.  C- 
Dart, clerk, by W. L. Hanscom, deputy.” 


Original Answer of All Def’ts Except Cleveland and Foley. 
10th, 1885. 


In Dist. Court, Harris Co., Texus. 


Fuled Oct. 


Louis 'TuUFFLY, aaecnanes | | 
No. 11728. i 


Uv. 
JAMES G. Tracy efval. 


Now come the defendants (except defendants Cleveland and Foley, 
not served) and, for answer, deny all and singular the allegations of 
the petition, and of this they put themselves upon the country. 

Fr. S. BURKE, 
C. ANSON JONES, 
Att’y- for said Def’ts. 


Filed October 10th, 1885. 
| Ek. H. VASMER, 


¥ 
C. D. C., H. Co. ° 
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Dismissal as to W. D. Cleveland and W. L. Foley. 


Louis ‘TuFrrty, Assignee, ) 
Us. wi No. ] 1728. 
J. G. Tracy ef al. j 


Plaintiff dismisses as to W. D. Cleveland and W. L. Foley, defend- 
ants, not served. 


15 ~=—- Petition for Removal to U. S. Court. Filed Oct. 19th, 1885. 
In the District Court of Harris County, Texas. 


Louis ‘Turrty, Assignee, 
vs. + No. 11728. 
JAMES G. TRACY ef al. { 


To the hon. district court of Harris county: 
Your petitioners, James G. Tracy and the sureties on his bond as 
United States marshal, T. H. Scanlan, H. H. Dooley, and John T. 
Brady, respectfully show to the court that the plaintiff in the above 
cause, Louis Tuffly, and your petitioners all reside in Harris county, 
Texas, except J. G. Tracy, who resides in Galveston county, Texas, 
and that they are all citizens of the State of Texas; that the matter 
and amount in dispute in the above styled and numbered cause 
exceeds, exclusive of costs, the sum or value of five hundred dollars, 
and that petitioners are defendants in said cause; that said suit is 
one arising under the Jaws of the United States, in this: The plain- 
tiff, Louis Tuftly, sues the said James G. Tracy, as principal, and the 
said Scanlan, Dooley, and Brady, as sureties on the official bond of 
said Tracy as marshal of the United States for the eastern district 
of Texas, for an alleged trespass in seizing and taking into his pos- 
session under color of his office certain goods, wares, and merchan- 
dise and other property, and said suit is a suit on said marshal’s 
bond as such marshal; that at the time of said alleged trespass and 
at the date of the institution of this suit, on July 8rd, 1885, 

16 said Tracy was the duly appointed, qualified, and acting 
marshal of the United States in and for said district, and the 

other petitioners herein, Scanlan, Dooley, and Brady, were the sure- 
ties on his official bond as such marshal; that at the time of the 
seizure of said property the said ‘Tracy was duly acting in his offi- 
cial capacity under and by virtue of three certain writs of attach- 
ment issued out of the circuit court of the United States for the 
astern district of Texas, at Galveston, in favor, respectively, o1 
George A. Morrison and John Herriman, composing the firm ot 
Morrison, Herriman & Co.; James H. Dunham, William Buckley, 
and Charles H. Webb, composing the firm of Dunham, Buckley & 
Co.,and William H. Lyon, James O. Carpenter, and Joseph H. T. 
Martin, composing the firm of William H. Lyon & Co., and all 
against W. T. Tuftly, who resided in Houston, Harris county, Texas; 
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that said attachments were duly issued out of said court, directed to 
and placed in the hands of said J. G. Tracy, as United States mar- 
shal, and by virtue of the same the said property was duly levied 
upon by him as the property of said W. T. Tuffly; and petitioners 
claim that said property was, at the time of said seizure, the prop- 
erty of said W. T. Tuffly and liable to attachment for his debts, and 
that said Louis Tuffly had no lawful right or interest therein. 

That the defence of your petitioners arises under and in- 
17 volves the construction of the laws of the United States. 

That petitioners deny their lability upon said bond as sued 
and justify the said alleged trespass under the authority of the said 
United States circuit court and the laws of the United States; that said 
suit was brought tothisterm of this court,and that this is the first term 
of the court at which said cause could be legally tried, and that the | 
same has not been heard or tried, and that the defendants therein d/ 
desire to remove the same for trial to the circuit court of the United 
States in and for the eastern district of Texas; that petitioners make 
and offer herewith a bond with good and sufficient security for their 
entering in said circuit court of the United States in and for the 
eastern of Texas, on.the first day of its next session, a copy of the 
record in this suit, and for their appearing in said suit and for paying 
all costs that may be awarded by the said circuit court if the said 
court shall hold that this suit was wrongfully or improperly re- 
moved thereto. 

Petitioners pray this honorable court to proceed no further in said 
cause except to make the order of removal required by law and now 
prayed for, and to accept the said bond and surety, and to cause the 
record herein to be removed into said circuit court of the United 

States for the eastern district of Texas, at Galveston, and for 
18 such other orders as may be requisite to that end; and peti- 
tioners will ever pray, &c. 


JAMES G. TRACY, 
T. H. SCANLAN, 
H. H. DOOLEY, 
JOHN T. BRADY, 
By FRANK S. BURKE & 
C. ANSON JONES, 
Attorneys for said Petitioners. 


James G. Tracy, being duly sworn, states that he is one of the pe- 
titioners above named ; that he has read the foregoing petition and 
knows the contents thereof, and that the allegations therein made 


are true. 
JAMES G. TRACY. 


Subscribed and sworn to before me, as witness my hand and seal 

of office, at Galveston, this 15th day of October, A. D. 1885. 

[SEAL. ] R. T. BYRNE, 
Notary Public for Galveston County, Texas. 


Filed October 19th, 1885. 


E. H. VASME, C. D. C, H. Co. 
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Bond for Removal. Filed Oct. 19th, 1885. 


In the District Court of Harris County, Texas. 


Louis Turrty, Assignee, 
vs. No. 11728. 
JAMES G. TRACY et al. 


Know all men by these presents that we, James G. Tracy, T. H. 
Scanlan, H. H. Dooley, and John T. Brady, as principals, and J. L. 
Mitchell and W. L. Foley, as sureties, are held and firmly bound 

unto Louis Tuffly, and unto whomsoever it may concern, in 
19 the sum of five hundred dollars, payment whereof, well and 

truly to be made, we bind ourselves, our heirs and legal rep- 
resentatives, jointly and severally, firmly by these presents. The 
condition of the foregoing obligation is such that whereas the said 
James G. Tracy, F. H. Seanlan, H. H. Dooley, and John T. Brady 
have petitioned the district court of the State of Texas in and for 
Harris county for the removal of a certain cause therein pending, 
wherein said Louis Tuffly is plaintiff and the said James G. Tracy, 
T. H. Scanlan, H. H. Dooley, and John T. Brady and others are de- 
fendants, to the circuit court of the United States in and for the 
eastern district of Texas: Now, if the said James G. Tracy, T. H. 
Scanlan, H. H. Dooley, and John T. Brady shall enter in the said 
circuit court of the United States, on the first day of its next ses- 
sion, a copy of the record in said suit, and shall well and truly pay 
all costs that may be awarded by said circuit court of the United 
States if said court shall hold that said suit was wrongfully or im- 
properly removed thereto, and shall then and there appear in said 
suit, then this obligation to be void; otherwise to be in full force 
and virtue. 

Witness our hands and seals this 15th day of October, 1885. 

J. G. TRACY, 

T. H. SCANLAN, 

H. H. DOOLEY, 

JOHN T. BRADY, 
20 J. L. MITCHELL, 

W. L. FOLEY, 

By FRANK S. BURKE & 
C. ANSON JONES, 
Their Attorneys. 

Filed October 19th, 1885. 

EK. H. VASMER, C. D.C, 1. Co. 


Order of Removal to U. S. Circ’t Court. 


L. Turriy, Assignee, ) 
vs. No. 11728. 
J. G. Tracy et al. ( 


On this 19th day of October, 1885, came on to be heard the peti- 
2—1354 
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tion of James G. Tracy, T. H. Scanlan, H. H. Dooley, and John T. 
| Brady, filed herein, to remove this cause into the circuit court of 
| the United States, and the parties appeared, by their attorneys; and, 
| no objection being made to said petition, and no cause being shown 

why the same should not be granted, and the court having heard 

the same and being satisfied that the facts stated as ground for re- 
moval are true, and said petitioners having filed with their said pe- 
tition a bond with sufficient security for such removal, conditioned 
as required by law, it was, upon motion of said petitioners’ counsel, 
ordered that said petition, bond, and security be accepted, and that 
this court proceed no further herein, and that this cause be trans- 
ferred and removed into the circuit court of the United States for 
the eastern district of Texas, in the fifth circuit, holding sessions at 

Galveston, Texas, and that the clerk of this court prepare a certified 

copy of the record herein and deliver the same to said petition- 

21 ers or their counsel upon being paid his legal fees therefor. 


Se THE STATE OF TEXAS, | 
County of Harris.  j 


J, EK. 0. Vasmer, clerk district court, Harris county, Texas, do 
hereby certify that the foregoing pages contain a full, true, and cor- 
rect record of all the proceedings had in that certain cause wherein 
Louis Tuffly, assignee, is plaintiff and J. G. Tracy et al. are defend- 
ants, as the same appears of record and on file in my office, at Hous- 
ton, ‘Texas. 

Witness my hand and the seal of this court this 29th day of Oc- 
tober, 1885. 

[SEAL. ] | E. H. VASMER, 
Clerk D. C., H. Co. 


Endorsements on transcript from State court: 

“C, L. 1352. Transferred from Harris district court to the United 
States circuit court, E. dist. of Texas. 11728. L. Tuffly, ass’e, vs. 
J. G. Tracy ef ai. Called for by C. A. Jones, d’f’ts’ att’y, on Oct. 19th, 
1885, and delivered to C. A. Jones, def’ts’ att’y, on Oct. 30th, 1885. 
E. H. Vasmer. Filed Nov’r 2d,1885. C.Dart,clerk. C. L., 1852.” 


Leave to P't'ff to Amend. Nov. 6, 1885. 


From Minutes of U. 8S. Circuit Court, page 134, Vol. 5, Nov’r 6, 
1885. © : 


Louis Turriy, Assignee, 
US. 13952. 


JAMES G. Tracy ef al. 


Upon application, leave is given to the pi’t’ff to amend. 


| 


i 
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Leave to Def’ts to Amend. Nov. 6, 1885. 


Louis TuFFLy, Assignee, ) 
v. + 1352. 
JAMES G. Tracy et al. 


Upon application, leave is given the def’ts to amend. 


5) First Amended Original Answer. Filed Nov. 6, ’85. 
In the Circuit Court of the United States, Eastern District of Texas, 
at Galveston. 


Louis Turrty, Ass’ee, ) 
v. >No. 1352. 
JAMES G. TRACY ef al. § 


Now come the defendants herein (except the defendants W. L. 
Foley and W. D. Cleveland, not served) and, having first obtained 
leave of the court for that purpose, file this their first amended 
original answer in lieu of their original answer filed herein, in the 
district court of Harris county, on the 10th day of October, 1885, 
and demur to plaintiff’s petition and say that plaintiff's said peti- 
tion herein and the matters and things therein contained are not 
sufficient in law to entitle plaintiff to have and maintain his said 
action against them; and of this they pray the judgment of the 
court. 

And said defendants specially except and demur to plaintiff’s said 
petition and say the same is insufficient in law— 

I. Because said petition shows that the alleged firm of W. T 
Tuftly was composed of two copartners, to wit, W. T. Tuffly and C. 

E. MecLin, and it nowhere shows that the copartner C. E. 
24 MecLin agreed to and joined in the execution of the said al- 

leged assignment; but, on the contrary, shows that the said 
C. E. McLin did not join in and sign the said alleged assignment, 
and gives no sufficient reason, and indeed no reason whatever, why 
said C. E. MeLin did not join tn the said assignment. 

II. Because the alleged assignment set out in the petition is insuf- 
ficient, illegal, and void, because the same is signed only by one of 
the copartners, to wit, W. T. Tuflly, and because the same is made, 
as shown by its terms, for the benefit of such of W. T. Tuffly’s cred- 
itors only as will consent to accept their proportional share of the 
property conveyed and discharge him from their respective claims, 
and does not include within its provisions and benefits the creditors 
of himself as copartner of the alleged firm of W. T. Tuftly, and be- 
cause it does not purport or attempt to convey the entire partnership 
property of the firm, but only the individual property of said Tufily 
and his property as a copartner of the alleged firm of W. T. Tuflly. 

III. If the alleged assignment set out in the petition can be con- 
strued and is construed to be for the benefit of the creditors of the 
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alleged firm of W. T. Tuffly as well as the individual cred- 
25 itors of said Tuffly, then defendants specially except to said 

petition because it shows that said alleged assignment is ille- 
gal & void; because it shows on its face that it is for the benefit only 
of such creditors as will accept their proportional share of the prop- 
erty conveyed, whereas it only attempts and purports to convey the 
property of said Tuffly which he owns as copartner or individually, 
and does not convey the property of the firm of W.'T. Tuffly. 

IV. Because said alleged assignment set forth in the petition by 
its terms unlawfully delays and hinders the creditors of the assignor 
in this: it provides that the assignee is only to apply the proceeds 
of the property conveyed, ratably or otherwise, to the payment of 
the debts when he shall have sold, collected, and converted the en- 
tire property conveyed to him, whereas the law provides that an as- 
signee shall make pro rata distribution whenever he shall have in 
his hands funds sufficient to pay ten per cent. of the debts due by 
the assignor. | 

V. Because said alleged assignment is illegal and void, because it 
by its terms admits the individual creditors of W. T. Tuffly to an 

equal participation with partnership creditors in the proceeds 
26 of the partnership property, and thereby gives them an un- 
lawful preference over the creditors of the partnership. 

VI. Because the petition does not show that any of the creditors 
of said W. T. Tuffly have consented to or accepted the terms of said 
alleged assignment and does not shuw the amount or value of the 
claims of such creditors. | 

VII. Defendants Scanlan, Dooley, Brady, and Tracy demur to 
said petition because it does not set forth with sufficient particu- 
larity how the defendant Tracy acted as United States marshal, nor 
that he acted under any process of court, nor state what process, and 
does not therefore set forth such state of facts as would entitle the 
plaintiff to a recovery on the bond of said Tracy as marshal, and of 
all the foregoing demurrers the defendants pray the judgment of the 
court. 

FRANK S. BURKE, 
C. ANSON JONES, 
Att’ys for said Defendants. 


And if required to answer hereto these defendants deny all and 
singular the allegations of the petition, and of this they put them- 
selves upon the country; and, for further answer herein, said 

°7 defendants say that at the time of the seizure and for several 
months prior thereto and thereafter until about August 1, 

1885, defendant Tracy was the duly appointed, qualified, and acting 
marshal of the United States in and for the eastern district.of Texas, 
and defendants Scanlan, Dooley, and Brady are the sureties on his 
official bond as such marshal; that theretofore, to wit, on or about 
the 31st day of March, 1885, George A. Morrison and John Herri- 
man, composing the firm of Morrison, Herriman «& Co., filed suit 
against said W. 'T. Tuffly in the circuit court of the United States for 
the eastern district of Texas, holding sessions at Galveston, for the 
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sum of about eight thousand eight hundred and twenty-one & ,i3, 
dollars, and J. H. Dunham, William IF. Buckley, and Charles H. 
Webb, composing the firm of Dunham, buckley & Co., filed suit 
against said W. 'T. Tuffly in said court for the sum of about one 
thousand and seven «& ;°,3, dollars, and William H. Lyon, James O. 
Carpenter, and Joseph H. T. Martin, composing the firm of William 
H. Lyon & Co., filed suit against said W. T. Tuffy in said court for 
the sum of about twelve hundred and seventy-nine & ,°8, dollars; 
that on the same day said plaintiffs procured and caused to be 

issued out of said court writs of attachment in their favor, 
28 respectively, in each of said three suits for the sums therein 

set forth. Said writs were duly and lawfully issued, and were 
directed to the United States marshal for the eastern district of 
Texas, and commanded him to attach so much of the property of 
said W. T. Tuffly asshould be sufficient to make the amounts therein 
specified and the probable costs of suit; that said writs were placed 
in the hands of the defendant Tracy as marshal as aforesaid. De- 
fendants Samuel K. McIlhenny and Thomas R. Franklin say that, 
at the request of said plaintiffs in attachment, they signed as sure- 
ties certain bonds of indemnity given by said plaintiffs to the mar- 
shal, and they had no other or further connection with the seizure 
complained of. 

That thereafter and on the same day defendant Tracy, acting as 
marshal as aforésaid, and by authority of the said writs and in obe- 
dience to them, seized certain property of the said W. T. Tuflly, 
consisting of goods, wares, and merchandise and store fixtures, in 
the store then occupied by and in possession of said Tuffly, on the 
corner of Main and Prairie streets, in the city of Houston, Harris 

county, Texas, and afterwards, under the order of the circuit 
29 court, from which said writs issued, sold the said per- 

sonal property and paid the proceeds into the registry of the 
court; and defendants justify said seizure and sale under the process 
and orders aforesaid, and say that plaintiff ought not to have and 
maintain his said action against them, because they say that at the 
time of the filing of said suits and levy of attachment the said said 


-copartnership of W.'T. Tuffly was justly indebted unto the said plain- 


tiffs in attachment in the several sums claimed by them, and is now 
so indebted, and that the said property so attached was in law the 
property of said W. T. Tuffly at the time of said seizure and levy of 
attachment, and was liable for his debts. Defendants say that the 
said W. T. Tuffly and ©. E. McLin were, at the time of said seizure 
and long prior thereto, general partners under the firm nameof W. 
T. Tuffly, and deny that they ever complied with the provisions of 
the law prescribed for the formation of special partnerships, and 
that if they did so comply, which is denied, that the capital stock 
of the said C. E. McLin was unlawfully reduced after the formation 
of the partnership below the amount required to be kept by her 
in the partnership, and they deny that the necessary notice of the 

formation of said partnership was given, as required by law. 
oO And they say that said pretended assignment set forth by 

plaintiff in his petition, if the same was ever executed by said 
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W. T. Tuffly, was not made in contemplation of insolvency, and that 
said firm was not insolvent at the time it was made; that said C. 
E. McLin is a sister of said W. T. Tuffly, and that the pretended 
assignee herein, Louis Tuffly, is their cousin, and also claims to be a 
creditor of the said firm of W. T. Tuffly; that C. E. McLin also 
claims an indebtedness in her favor from W. T. Tuffly, alleged to 
have accrued after the formation of their partnership, of several 
thousand dollars, and that said pretended assignment was contrived 
and executed in pursuance of a fraudulent understanding between 
said W. T. Tuffly and said Louis Tuffly to protect and pay the said 
pretended debts to C. E. McLin & Louis Tuffly, and with the intent 
of hindering, delaying, or defrauding the said plaintiffs in attach- 
ment and the other creditors of said W. T. Tuffly, and seeks to un- 
lawfully prefer the debt of the said C. EK. McLin and to allow her to 
participate in the benefits of said pretended assignment, and that 

the said CU. E. McLin was at the time of said assignment the 
ol owner of property in her individual right, but that she wholly 

failed to convey the same or her partnership property by said 
pretended assignment. Wherefore defendants say that said pre- 
tended assignment is void and of no effect, and they pray judgment 
for their costs. 

Defendants say that of the alleged indebtedness of said Tuffly, as 
set forth in his pretended assignment, seven hundred and fifty 
dollars in amount is secured by pledge of stock of equal value thereto, 
and that as to that amount plaintiff ought not to have and recover 
of them. 

Defendants further allege that at the date of said seizure the said 
Tutily was indebted unto Hugh Burns for rent of the store in which 
his said goods were kept in the sum of seven hundred &« fifty dol- 
lars, and that said Burns had a valid landlord’s lien on the goods 
seized by said marshal for said sum, which amount the said Tracy 
and the plaintiffs in attachment caused to be paid off and discharged, 
and these defendants plead the same here in offset against plaintiff’ S 
demand should it be held that he is entitled to recover. 


FRANK S. BURKE, 
C. ANSON JONES, 
Attorneys for said Defendants. 


O2 _ Indorsements: #1352,C. L. Louis Tuffly, ass’ee, vs. James 
G. Tracy et al. First amended original answer. Filed Nov. 
6,85. C. Dart, clerk.” 


Amended Petition and Replication. Filed Nov. 17, 1885. 


Houston, Nov. 23rd, 1885. 
Mr. C. Dart, clerk, &c., Galveston. 
DeAR Sir: Enclosed I send you list of claims, &e. It is referred 
to in our amendment filed when we were there last week, and is to 
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be an exhibit thereto. Do me the kindness to pin it onto that 


amendment, and greatly oblige, 


Your friend, HAMBLEN. 
es ee ene ae ee 500 
ee ents Ge Cae Cy GI. FT iieiencinenencnnwanae 76 
Mcllheny & Co., Houston, Tex celia shctacsinadainenaaaaiaaie 88 
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Warner Bros., New York GS SS ee Sc a an ii 67 
hs iia eacciecasdiesis a tance cinch rie mbidiibiaceesininiienin 51 

A. 


The undersigned, creditors of the late firm of R. W. MecLin 
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Company, in consideration of the assumption of all the indebtedness 


of said late firm by the firm of W. T. Tuftly, composed of W. 


fe 


Tuffly, general, and Christina E. McLin, special, partner, as appears 
by the certificate by the- signed, hereby release the estate of R. W. 
McLin, deceased, from any and all lial lity on account of the obli- 
gations of said firm of R. W. McLin & Co., either by note or open 


account or otherwise. 


De eae ee Oe One Seer ee 
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34 Houston, April 24th, 1884. 
MORRISON, HERRIMAN & CO., 
3y A. WILSON. ? 
DUNHAM, BUCKLEY & CO., 
By A. WILSON. 
TEFFT, WELLER & CO., 
By ANDREW WILSON. 
W. H. LYONS & CO., 
By ANDREW WILSON. 
WHITFIELD, POWERS & CO., 
By ANDREW WILSON. 
MILLS & GIBB, 
By ANDREW WILSON. 
WM. O. HEADLEY & SON, 
By ANDREW WILSON. 
HALSTEAD, HAINES & CO., 
By ANDREW WILSON. 
P. J. WILLIS & BRO,, 
By ANDREW WILSON. 
WM. E. BURLOCK & CO., 
By ANDREW WILSON. 
WM. A. DROWN & CO., 
s3y ANDREW WILSON. 
ROSENHEIM, LEVIS & Co., 
By ANDREW WILSON. cate 
THOS. RUSSELL & CO., : > 
By ANDREW WILSON. 
L. V. HOLTZMARSTER, 
By ANDREW WILSON. 
FRANKENTHAL BROS., 
3y ANDREW WILSON. 
MAX JUDD & CO., 
By ANDREW WILSON. 


TEL A A a co 


4,13, 1884. 
Dated New York, 12. 


To Andrew Wilson, T. W. House: 
Add Burlock, Thomas Russell, Frankenthal, Holzmaister, Droun- 


more Monday. 
MORRISON, HERRIMAN & CO. 


Gulf, Colorado & Santa Fé R’y Telegraph. Y 


Dated Galveston, April 11, 1884. 
feceived at 12.40 p. m. | 
To Andrew Wilson, care R. W. McLin & Co.: 


35 We want you to act for us as for yourself, and will be glad to 


confer with you any time 


P. J. WILLIS & BRO. 
20; paid ; 45. 


Morrison, Herriman & Co., 503 & 505 Broadway. 


| P. O. box 198. New York, Ap’ 7th, 1884. 
We hereby authorize Andrew Wilson to represent our claims in 
the investigation and adjustment of the affairs of R. W. McLin 
& Co. 
: Houston, Texas. 
rae MORRISON, HERRIMAN & CO. 
| DUNHAM, BUCKLEY & CO. 
TEFFT, WELLER & CO. 
| HALSTEAD, HAINES & CO. 
MILLS & GIBB, 
By M. EVANS, Att’y. 
WM. H. LYON & CO. 
WHITFIELD, POWERS & CO. 
WM. O. HEADLEY & SON, 
By HENRY C. ALBERT, Al’y. 
ROSENHEIM, LEVIS & CO. 
MAX JUDD & CO. 


In United States Circuit Court, Eastern District. 


Louis 'Turrry, Assignee, 
US. No. 1852. 
JAMES G. Tracy ef al. 


And now comes the plaintiff, with leave of the court, and 

o6 amends his original petition in this cause and, by — of amend- 
ment as well as by way of replication to the defendants’ 
amended original answer herein, says and alleges that the said defend- 

ants are estopped from alleging anything against the partnership of 
W. T. Tuffly, as general partner, and ©. Ik. McLin, as special part- 
ner, or in any manner setting up the matter of said special partner- 
ship as a defence, and are estopped from alleging or claiming that 
the said C. E. MeLin was a general partner in said firm, because 
plaintiff alleges and avers that the all of the said plaintiffs in said 
causes in this court, wherein the writs of attachment were sued out 
by plaintiffs and issued and levied upon the goods, wares, and mer- 
chandise of said plaintiff, as assignee of W. T. T ufily, by the defend- 
ant, J. G. Tracy, to wit, Morrison, Herriman & Co. ; Dunham, Buck- 
ley «& Co., & William H. Lyon & Co. vs. W. T. Tufily, in said several 
suits, as alleged by defendants in their said amended answer, had 
y full and ample notice of said special partnership, acquiesced therein 
and assented to the same, and dealt with the same from and after 

the 24th day of April, 1884, as will most fully appear by the instru- 

ment in writing, hereto attached, marked A, and made part hereof, 

dated on thesaid 24th day of April, 1584,and signed by the said several 
parties, among others, by theirduly authorized agent, Andrew 

ol Wilson; and plaintiff further avers that after the said date 

the parties aforesaid, well knowing the existence of said 

special partnership, by their acts gave the said special partnership 

o—134 
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standing and credit and induced a great many other parties to give 
credit of large sums of money up to the date of the assignment set 
up in this cause, and for whose benefit said assignment was made ; 
and plaintiff further avers that all of the creditors of said firm of W. 
T. Tuffly, except the said several plaintiffs in said causes in which 
said writs of attacliment were sued out, issued, and levied on said 
goods, wares, & merchandise, have accepted of and proved their said 
several claims under said deed of assignment and are now awaiting 
payment of the same by plaintiff, as assignee of said W. T. Tuffly, a 
list of which creditors so accepting will be attached hereto and shown 
to the court on the trial as part hereof; and said plaintiff further 
avers that there was no fraud in said assignment, and he denies all 
fraud or fraudulent intent in the execution of said assignment for 
the benefit of the creditors of W. 'T. Tuffly, asshown by and averred 
in his original petition; on the contrary, thesame was executed in good 
faith and with no other intent than to properly distribute the estate 


of said firm of W. T. Tuffly among its creditors ; and plaintiff denies | 


that the amount of contribution of said special partner was 
38 ever in any manner reduced or intended to be reduced or 
diverted from said copartnership. 
All of which pl’ff is ready to verify. 
W.C. OLIVER, 
W. P. HAMBLEN, 
Att’ys for Pl’ ff. 


Indorsements: “1352. Louis Tuffly, ass’n., vs. J. G. Tracy et al. 
Amended pet’n «& replication. Filed Nov. 17th, 1885. C. Dart, 
clerk.” 


Leave Granted Geo. A. Morrison et al. to Make Themselves Pariies De- 
fendant. 


Order from Minutes, December 10, 1885. 


Louis Turrty, Assignee, ) 
v. > 13952. 
JAMES G. Tracy & Others: } 

Upon application and for cause shown, it is ordered that the fol- 
lowing-named parties have leave to make themselves parties defend- 
ant herein, to wit: George A. Morrison and John Herriman, part- 
ners under the firm name of Morrison, Herriman & Co.; J. H. 
Dunham, William F. Buckley, and Charles H. Webb, partners under 
the firm name of Dunham, Buckley & Co.;and Wm. H. Lyon, James 
QO. Carpenter, and Joseph H. T. Martin, partners under the firm 
name of William H. Lyon & Co.; to which order the plaintiff ex- 
cepted. 
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ov Appearance of Morrison, Herriman & Co.; Dunham, Buckley & 
Co., & Wm. LI. Lyon & Co. as Defendants. Filed Dec. 10, 


1885. 


In the Circuit Court of the U. S., at Galveston, Eastern Dist. of 
Texas. 


Louis Turrty, Ass’ee, 
? | v. No. 1352. 
JAMES G. Tracy et al. 


Now come George A. Morrison and John Herriman, partners 
under the firm name of Morrison, Herriman & Co.; J. H. Dunham, 
William F. Buckley, and Charles H. Webb, partners under the firm 
name of Dunham, Buckley & Co.; and William H. Lyon, James O. 
Carpenter, and Joseph H. T. Martin, partners under the firm name 
of William H. Lyon & Co., and, with leave of the court, appear 
herein and say that they are the creditors referred to in the amended 
answer filed herein on the — day of November, 1885, who caused 
the writs of attachment to be issued, as therein set out, and princi- 
pals on the bond of indemnity referred to in the plaintiff’s petition, 
and they make themselves parties defendant in this cause and adopt 
as their own the demurrers, pleas, and answers of their codefend- 
ants herein, and say the same constitute their answer herein. 


> 
j C. ANSON JONES, 
Att’y for said Defendants. 
Endorsed: “1852. Louis Tuflfly, ass’ee, v. James G. Tracy et al. 
Appearance of Morrison, Herriman & Co.; Dunham, Buckley & 
Co., & Wm. H. Lyon & Co. as defendants. Filed Dec. 10,1885.  C. 
| Dart, clerk.” 
| 
i - ~ 
| 40 Plaintiff’s Exceptions to Answer. Filed Dec. 10, 1885. 
| 
In Cire’t Court United States. 
Louts TuFrerty, Ass., ) 
US. O02. 
| 1G Taxccad | 
aaa 


: Now come plaintiffs and except- and demur- to defendants answer 
in so far as the same sets up fraud in the assignment between the 
assignee and assignor, because same constitutes no defense in law to 
this action. 

W. P. HAMBLEN & W. C. OLIVER, 
Attys for PU. - 


Endorsed: “1352. Louis Tuffly, ass’n., vs. J. G. Tracy. Excep- 
tions to the answer. Filed Dec’r 10, 1885. C. Dart, clerk.” 
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Continuance to Enable Def’t- to Make Cleveland et al. Parties. Dec. 
10, ’85. 


Order from Minutes. 


Louis TuFFLy, Assignee, 
vs. 1352. 
JAMES G. Tracy and Others. 


Upon application of the defendant James G. Tracy, supported by 
his affidavit, it is ordered that this case be continued to enable the 
said defendant James G. Tracy to make W. D. Cleveland, W. L. 
Foley, C. Lombardi, and John Kennedy, sureties on his indemnity 
bonds, parties hereto, and leave given defendant Tracy to file proper 

paper or papers to make sureties*above named on his in- 
41 demnity bonds parties hereto, and upon the filing of which 
all necessary process will issue. 


Amended Answer of James G. Tracy. Filed April 6, 1886. 
In Circuit Court of the United States, at Galveston, Texas. 


Louis Turrty, Ass’ee, 
vs. 1352. 
Jas. G. TRAcy. 


Now comes the defendant, James G. Tracy, and, with leave of the 
court, amends his answer herein, and shows that for his indemnifica- 
tion against all damages which might be recovered against him on 
account of the levy of the writs of attachment described in the plead- 
ings herein, the several attaching creditors and his codefendants 
herein made and delivered to him their certain indemnity bonds, 
payable to him, and conditioned in substance to indemnify him 
against all damages which might be recovered against him on ac- 
count of said levies; said bonds were executed by the respective 
parties at the dates and for the amounts hereinafter set forth, to wit: 
By Geo. A. Morrison and John Herriman, composing the firm of Mor- 
rison, Herriman & Co., March 31,1885, in the sum of nineteen thou- 
sand dollars, with Wm. D. Cleveland, C. Lombardi, and 8. K. MclIl- 
henny, as sureties; by J. H. Dunham, Wm. F. Buckley, and Charles 

H. Webb, composing the firm of Dunham, Buckley & Co., 
42 March 28, 1885, in the sum of twenty-five hundred dollars, 

with W. L. Foley and John Kennedy, as sureties; by Wm. 
H. Lyon, James O. Carpenter, and Jos. H. T. Martin, composing the - 
firm of Wm. H. Lyon & Co., March 31, 1885, in the sum of twenty- 
six hundred dollars, with W. L. Foley and Thos. R. Franklin, as 
sureties, and he now makes them parties hereto, and prays that in 
the event of judgment against him herein that he may have judg- 
ment over against the said principals and sureties on said bonds for 


Sreecurs So A. ‘ 
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the same, and that execution be ordered to issue first against them, 


and for general relief. 
JAMES G. TRACY. 


Endorsed: “C. L., 1852. Louis Tuffly, ass’ee, vs. James G. Tracy 
elal. Amended answer of James G. Tracy. Filed Ap’l 6th, 1886. 
C. Dart, clerk.” 


W. L. Foley, Jno. Kennedy, W. D. Cleveland, & C. Lombardi Make 
Themselves Parties and Adopt Answers. Filed April 6, 1886. 


In Cireuit Court of U.S., at Galveston. 


Louis TUFFLY, Ass'ee, ) 
v. > No. 1352. 
J. G. Tracy e¢ al. { 


Now come W. L. Foley, John Kennedy, W. D. Cleveland, and C. 
Lombardi and make themselves parties defendant herein, and 
43 join in and adopt as their own all and singular the demur- 
rers, exceptions, and pleas of their codefendants herein; and 
say they constitute their defense hereto. 
C. ANSON JONES, 
Att’y for said Parties. 


Endorsed: “C. L., 1852. Louis Tuffly, assignee, v. Jas. G. Tracy 
ecal. W. IL. Foley, John Kennedy, W. D. Cleveland, and C. Lom- 
bardi make themseives parties defendants and adopt answers. [Filed 
Ap’1 6, 1886. C. Dart, clerk.” 


March Term, April 7, 1886, Trial Begun. 


Louis Turr.y, Assignee, ) 
U. 1392. 
JAMES G. TrRAcy and Othe. | 


On this 7th day of April, 1886, came the parties to this suit, by 
their attorneys, and both parties announcing ready and the issues 
being joined, thereupon came a jury of twelve good and lawful men, 
who were duly elected, tried, empaneled, and sworn and accepted 
by the parties as a good and lawful jury to try the issues between 
them in this suit, to wit: M. A. Quinn, J. M. Abernathy, R. A. Mi- 
lam, Zack Williams, Joseph Weir, J. N. Stowe, W. H. Clary, Paul 
Shean, A. Kenison, Hannibal Noble, G. E. Clothier, and J. G. Ash- 
ford. 

Ordered, That the further consideration of the case be postponed 
until to-morrow. 


ee eee 
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44 Trial Continued, April 8, 1886. 


From Minutes, March Term, April 8, 1886. 


Louis Turr ty, Assignee, 
v. 1352. 
JAMES G. Tracy et al. 


On this day again came the parties to this suit, by their attorneys, ? 
and thereupon the trial of the case was resumed before the court 
and jury. ‘Then came on to be heard the defendants’ exceptions to 
the plaintiff’s petition, and were argued by counsel ; and the court 
having duly considered the said exceptions, and it appearing that 
the law is for the plaintiff, it is ordered that the said exceptions be 
overruled ; to which ruling of the court the defendants excepted. 
Then came on to be heard the plaintiff’s exceptions to the defend- 
ants’ answer, and the same being argued, and the court being suffi- 
ciently advised, it is ordered that the plaintiff’s exceptions to the 
defendants’ answer as to allegations of fraud between assignor and 
assignee be sustained ; to which ruling of the court the defendants 
again excepted ; and thereupon the trial of the case proceeded, but 
the same not being concluded the further consideration of the case 
was postponed until to-morrow. 


Further Hearing, April 9, 1886. 
(From Minutes.) 


Louis TuFFLy, Assignee, 
v. 1352. 
JAMES G. TRAcY and Others. 


On this day again came the parties to this suit, by their 

45 attorneys, and thereupon the trial of the case was resumed 
before the court and jury, but the trial not being concluded 

the further consideration of the case was postponed until to-morrow. 


Further Hearing, April 10, 1886. 


ea 


From Minutes, April 10, 1886. 


Louis Turrty, Assignee, 
vs. 
JAMES G. Tracy and Others. 
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On this day again came the parties to this suit, by their attorneys, 
and thereupon the trial of the case was resumed before the court and 
jury, but the trial not being concluded the further consideration of 
the case was postponed until Monday next. 
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Verdict and Judgment, April 12, 1886. 
Irom Minutes, March Term, April 12, 1886. 


Louis Turrry, Assignee, 
v. No. 1852. 
JAMES G. TrRAcy and Others. 


On this 12th day of April, 1886, again came the parties to this 
suit, by their atterneys, and the jurors aforesaid, duly elected, tried, 
impaneled, and sworn in this case and accepted by the parties as a 
good and lawful jury to try the issues between them in this suit, to 
wit, Alphonse Kenison and eleven others, having heard the ples id- 

ings and the evidence and argument of counsel, and having 
46 received the charge of the court, retired to consider of their 

verdict, and after due deliberation the Jurors aforesaid re- 
turned into court and returned their verdict as follows: 

“We, the jury, find for the plaintiff, Louis Tuflly, as assignee, 
against the defendant-, James G. Tracy, Timothy H. Scanlan, Henry 
H. Dooley, and John T. Brady, sureties upon his official bond, and 
Morrison, Herriman & Co., Dunham, Buckley & Co.,and Wm. H. 
— WX Co .. attaching creditors, the sum of seventeen thousand dol- 
lars ($17,000.00) for “his damage herein; and we, the jury, also 
further find in favor of the defendant, James G. Tracy, upon the 
indemnity bonds given him, as follows, viz: 

We find for him against the de fendants, Dunham, buckley & Co., 
and W. L. Foley and John Kennedy, their sureties, the sum of 
twenty-five Seadhied dollars ($2,500.00). 

And against the defendants, Wm. H. Lyon & Co., and W. L. Foley 
and Thos. R. Franklin, their sureties, the sum of twenty-six hun- 
dred dollars ($2,600. 00). 

And against the defendants, Morrison, Herriman & Co., and Wm. 
D. Cleveland, C. Lombardi, and 8. kK. MeIlhenny, their sureties, the 
sum of seventeen thousand dollars ($17,000.00), which said several 
amounts in favor of the said James G. Tracy we find as indemnity 
against damage found herein for taking the property of plaintiff 
herein. 

ALPHONSE KENISON, Foreman.” 


47 Wherefore it is-‘considered by the court and so ordered, ad- 
judged, and decreed that the plaintiff herein, Louis Tuffly, as 
assignee of the firm of W.T. Tuftly,do have and recover of and from — 
the defendants herein, to wit, James G. Tracy, and Timothy H. 
Scanlan, Henry H. Dooley, and John T. Brady, sureties upon his 
official bond as marsha] of the United States for the eastern district 
of ‘Texas; George A. Morrison and John Herriman, composing the 
firm of Morrison, Herriman & Co., and said firm; James H. Dun- 
ham, William Buckley, and Charles H. Webb, composing the firm 
of Dunham, Buckley & Co., and said firm, and Wm. H. Lyon, James 
O. Carpenter, and Joseph H.'T. Martin, composing the firm of Wil- 
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liam H. Lyon and Company, and said firm, the said sum of seven- 
teen thousand dollars ($17,000.00), as by the jury aforesaid assessed, 
with interest thereon, at the rate of eight per cent. per annum, from 
this date until paid, and also all costs about this suit incurred, and 
have execution therefor. 

It is further considered by the court and so ordered, adjudged, 
and decreed that the defendant herein, James G. Tracy, do have 
and recover upon the indemnity bonds given him as indemnity 
against damage found herein for taking the property of plain- 

tiff herein as follows, viz: Of James H. Dunham, William 
48 Buckley, and Charles H. Webb, composing the firm of Dun- 

ham, Buckley & Co., and of said firm, and W. L. Foley and 
John Kennedy, their sureties, the sum of twenty-five hundred dol- 
lars ($2,500.00), with interest thereon as aforesaid, and all costs of 
suit; of William H. Lyon, James O. Carpenter, and Joseph H. T. 
Martin, composing the firm of William H. Lyon and Company, and 
of said firm, and W. L. Foley and Thomas R. Franklin, their sure- 
ties, the sum of twenty-six hundred dollars ($2,600.00), with interest 
thereon as aforesaid, and all costs of suit, and of George A. Morrison 
and John Herriman, composing the firm of Morrison, Herriman & 
Co., and of said firm, and Wm. D. Cleveland, C. Lombardi, and S. 
K. Mellhenny, their sureties, the sum of seventeen thousand dollars 
($17,000.00), with interest thereon as aforesaid, also all costs by him 
in this behalf sustained, and have execution against said defendants 
and their said sureties for the said several sums, interest, and costs, 
but the whole amount to be collected as indemnity to the said James 
G. Tracy for his damage found herein shall not exceed the said sum 
of seventeen thousand dollars ($17,000.00), with interest thereon as 
aforesaid, and all costs of suit. 

To which verdict of the jury and the judgment rendered thereon 
the defendants, by their counsel, in open court excepted, and asked 
that the same may be noted on the record, which is accordingly 
done. 


49 Def’ts Motion for New Trial. Filed Ap’l 18, ’86. 
In Circuit Court, Eastern District of Texas, at Galveston. 


Louis Turrtry, Assignee, 
v. No. 1352. 
JAMES G. Tracy et al. 


Now come the defendants in the above numbered and entitled 
cause and move the court to set aside the verdict and judg- 
ment rendered against them in this cause and to grant them a new 
trial of said cause for the following reasons, to wit: 

1. The court erred in overruling the general demurrer of defend- 
ants to the plantiff’s pleadings herein. 

2. The court erred in each and all of its rulings in overruling de- 
fendants’ special demurrers numbers 1, 2, 3, 4, 5, 6, & 7 to plaintiff’s 
pleadings herein, and this motion being several and distinct as to 
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each of said rulings and not general or applying to any two or more 
of thei. 

3. The court erred in admitting in evidence the deed of assign- 
ment from W. T. Tuffly to Louis Tuffly over defendants’ objections 
thereto, and in overruling defendants’ objections thereto, made on 
the ground that it showed on its face that Mrs. ©. If. McLin was a 
partner in the firm of W. T. Tuflly, and that she was scheduled as 
a creditor of the assignor, and that the assignment thereby allowed 

her to participate in the benefits of the assignment, and 


50 thereby reserved a benefit to one of the partners and gave her 
an unlawful preference over creditors, as shown by bill of 
exceptions. 


4. Because the court erred in overruling defendants’ objections to 
the original notice of formation of special partnership, published in 
the Houston Journal, bearing date April 25, 1884, & signed by W. 
T. Tuffly and Christine E. McLin, which objections were on the 
ground that said notice was not in compliance with law in this, that 
it omits to state fully the terms of the partnership; it omits to state 
the general nature of the business intended to be transacted by the 
alleged copartnership, the period at which the partnership was to 
commence, how long it was to continue or when it was to terminate, 
and also omits to state where the business was to be transacted, and 
erred in admitting said paper in evidence over said objections, as 
shown by bill of exceptions. 

5. Because the court erred in admitting in evidence over defend- 
ants’ objections the agreement, dated April 24, 1884, to release the 
estate of R. W. McLin, deceased, from all liability on account of the 
claims of the signers thereto, and in overruling defendants’ objec- 

tions to same on the ground that it was irrelevant and im- 
ol material and not admissible in evidence for the purpose for 

which it was offered, which was stated to be to show notice of 
the formation of limited partnership,and estopped against defendants 
to show that it was a special or limited partnership, as shown by bill 
of exceptions duly reserved. 

6. Because the court erred in admitting the testimony of W. C. 
Oliver over the objections of defendants to show an agreement made 
between him as attorney for plaintiff herein and Mr. Carrington, 
the attorney for Mrs. Chrisiine E. McLin, as shown by bill of excep- 
tions. 

7. Because the court erred in that part of its charge to the jury 
which instructed them, in substance, that if the limited partner- 
ship alleged by plaintiff was recognized as such in its inception 
by the three attaching creditors, defendants herein, and likewise 
during its existence was dealt with and credited as such by them, as 
well as sued therefor and its property attached as such after the as- 
signment, and that its other creditors so treated and dealt with it 
and accepted the assignment to plaintiff as such, and that Mrs. Me- 
Lin, named therein as the special partner, and W. T. Tuflly always 

treated it as a limited partnership, and that Mrs. McLin 
o2 loaned money as claimed and subsequently sued the plain- 
tiff as its assignee therefor, then and in such case they might 
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likewise deem the same a limited partnership and regard the as- 
signment to plaintiff as valid. : 

8. The court erred in refusing to give the charge No. 1 asked by 
Pi defendants and in failing to give any equivalent charge. 

9. The court erred in refusing to give the second charge asked by 
defendants and in failing to give any equivalent charge. 

10. The court erred: in refusing to give the third charge asked by 
defendants and in failing to give any equivalent charge. 

11. The court erred in refusing to give the fourth charge asked 
by defendants and in failing to give any equivalent charge. 

12. The court erred in refusing to give the fifth charge asked by 
defendants and in failing to give any equivalent charge. 

13. The court erred in refusing to give the sixth charge asked by 
defendants and in failing to give any equivalent charge. 

14. The court erred in refusing to give the seventh charge asked 
by defendants and in failing to give any equivalent charge. 

15. ‘The court erred in refusing to give the eighth charge asked 
by defendants and in failing to give any equivalent charge. 

16. The court erred in refusing to give the ninth charge 
53 asked by defendants and in failing to give any equivalent 
charge. 

17. The court erred in refusing to give the tenth charge asked by 
defendants and in failing to give any equivalent charge. 

18. The court erred in refusing to give the eleventh charge asked 
by defendants and in failing to give any equivalent charge. 

19. Tne court erred in refusing to give the twelfth charge asked 
by defendants and in failing to give any equivalent charge. 

20. The court erred in refusing to give the thirteenth charge asked 
by defendants and in failing to give any equivalent charge. 

21. The verdict of the jury is contrary to and is unsupported by 
the evidence, because the proof clearly showed that Mrs. MchLin 
never contributed the full amount-which the partnership certificate 
specified she was to contribute in order to make her a special partner 
in the firm of W. T. Tuffly,and it also clearly showed that she never 
contributed any actual cash whatever to the common stock, as speci- 
fied in said partnership certificate, and it also clearly showed that 
within a month from the time of the signing of the partnership 

certificate she had diminished the amount of the capital stock 
54 standing to her credit on the books of W. T. Tuffly to the 

extent of about $688. QQ, not including the sum of about 
$314.00, which Mrs. MeLin had deducted and received out of her 
contribution as a special partner before it was ever passed to her 
credit on the books, which amount she never repaid. This altera- 
tion and diminution of her ‘apital stock was made before any loan 
was ever made by her to W.T. Tuffly. These facts fully and clearly 
appeared trom the testimony of the plaintiff's own witnesses and 
from the books of the partnership, and there was not a particle 
of proof that the attaching creditors, defendants herein, had any 
knowledge whatever of the alteration and diminution of her capital 
stock, even if such knowledge on their part would have relieved the 
partnership of the legal consequences of such alteration. The proof 
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also clearly showed that the partnership was carried on after such 
alteration and diminution was made. All the above facts were 
established by the testimony of the plaintiff's witnesses, and are un- 
contradicted. The proof introduced by plaintiff also clearly showed 
that W. T. Tuffly and Mrs. McLin, parties to the alleged special 
partnership, did not publish the terms of the partnership as required 

by law, but wholly omitted to state in their published notice 
DO the general nature of the business to be transacted by them, 

the period at which the partnership was to commence, nor 
the period at which it was to terminate. The testimony also showed 
beyond question that Mrs. Christina E. MeLin, one of the partners, 
had failed to join in the deed of assignment under which the plain- 
tiff claims or to convey to him her individual property. 

22. The verdict of the jury is excessive and contrary to the law 
and the evidence, because the highest cash value of the attached 
property in bulk, as shown by the evidence, was eleven thousand 
nine hundred and sixty dollars, and the verdict is grossly in excess 
of any legal estimate of value, as shown bv the proof. 

23. The verdict of the jury is contrary to the law. 

24. The verdict of the jury is contrary to the evidence. 

24. The judgment of the court is contrary to the law and the evi- 
dence. 

C. ANSON JONES, 
Counsel for Defendants. 


Endorsements: “ No. 1552, @ L. Louis Tuflly, assignee, vs. James 
G. Tracy et al.,defendants. Motion for new trial. Filed April 13th, 
1886. C. Dart, clerk.” 

56 Hearing for Motion for New Trial, April 26, 1886. 
From Minutes, March Term, April 26,1886. Hearing on Motion 
for New ‘Trial. 


Louis TuFrFty, Assignee, 


v. 
JAMES G. Tracy et als. ( 


On this day again canie the parties to this suit, by their attorneys, 
and thereupon came on to be heard the motion of the defendants 
herein for a new trial; and the same having been argued before the 
court, but the argument not being conciuded, the further considera- 
tion of the said motion was postponed until to-morrow. 


Hearing on Motion Concluded & Submitted, April 27, ’86. 
From Minutes, April 27,1886. Hearing on Motion Concluded. 
Louis TuFFLy, Assignee, ) | 

v. >» 13952. 
James G. Tracy et als. }. 


On this day again came the parties to this suit, by their attorneys; 
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for a new trial was resumed before the court, and the hearing con- 


and thereupon the hearing upon the motion of the defendants herein { 
cluded and the motion submitted. : 


Motion for New Trial Overruled, April 30, 1886. 


From Minutes. Overruling Motion for New Trial, April 30, 1886. 


Louis Turrty, Assignee, on 
| v. 1352. : 
JAMES G. Tracy and Others. 


The court having now duly considered the motion of the defend- 
ants herein for a new trial in this case, argued and submitted at a 
former day of this term, and the court being fully advised in 


57 the premises, it is considered, and ordered by the court that 
| the said motion be overruled, and that a new trial be not 
i. granted; to which ruling and order of the court the defendants, by 


H their counsel, in open court excepted, and gave notice that they will 
| apply for a writ of error to the Supreme Court. 


Order Fixing Amount of Bond upon Writ of Error, May 7, ’86. 


From Minutes, March Term, May 7, 1886. 


i Louis Turrty, Assignee, 
v. 1352. 
| JAMES G. Tracy and Others. 


On this 7th day of May, 1886, the defendants herein having signi- 
fied their intention to prosecute a writ of error to the Supreme Court 
of the United States from the judgment herein, the bond for such | 
writ of error and supersedeas is here now fixed at twenty-seven 2 | 
thousand dollars ($27,000.00). 


OL A LTT TNE ES 


58 Defendants’ 1st Bill of Exceptions. Filed in Open Court May 
7, 1886. ‘ 


Defendant’s Ist Bill of Exceptions. 


In U.S. Cireuit Court for the 5th Cireuit and Eastern District of 
Texas, Sitting at Galveston. 


Louis Turrty, Assignee, 
v. ) 
JAMES G. Tracy et ald. ’ 


Be it remembered that, on the call of this cause for trial, the de- 
fendants, by their counsel, presented and urged their demurrer and 
exceptions to the petition of plaintiffs and to the amended petition 
and replication of plaintiffs, as follows: | 


| 
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In the Cireuit Court of the United States, Eastern District of Texas, 
at Galveston. 


Louis Turrty, Ass’ee, 
vs. No. 1852. 
JAMES G. Tracy et al. | 


Now come the defendants herein (except the defendants W. L. 
Foley and W. D. Cleveland, not served) and, having first obtained 
leave of the court for that purpose, file this their first amended orig- 
inal answer in lieu of their original answer filed herein in the dis- 
trict court of Harris county on the 10th day of October, 1885, and 
demur to plaintiff’s petition, and say the plaintiff’s said petition 

herein and the matters and things therein contained are not 
oo sufficient in law to entitle plaintiff to have and maintain his 

said action against them ; and of this they pray the judgment 
of the court. 

And said defendants specially except and demur to plaintiff’s 
said petition, and say the same is insufficient in law— 

I. Because said petition shows that the alleged firm of W. T. 
Tuflly was composed of two copartners, to wit, W. 'T. Tuflly and C. 
E. McLin, and it nowhere shows that the copartner C. EK. MeLin 
agreed to and joined in the execution of the said alleged assignment, 
but, on the contrary, shows that the said C. E. MeLin did not join 
in and sign the said alleged assignment, and gives no suflicient 
reason, and indeed no reason whatever, why said C. E. MeLin did 
not join in the said assignment. 

II. Because the alleged assignment set out in the petition is in- 
sufficient, illegal, and void, because the same is signed only by one 
of the copartners, to wit, W. T. Tufily, and because the same is 
made, as shown by its terms, for the benefit of such of W.'T. Tuffly’s 
creditors only as will consent to accept their proportional share of 
the property conveyed and discharge him from their respective 
claims, and does not include within its provisions and benefits the 
creditors of himself as copartner of the alleged firm of W. T. Tuffly, 
and because it does not purport or attempt to convey the entire part- 
nership property of the. firm, but only the individual property of 

said Tuffly and his property as a copartner of the alleged 
60 firm of W. 'T. Tutlly. 

III. If the alleged assignment set out in the petition can be 
construed and is construed to be for the benefit of the creditors of 
the alleged firm of W. 'T. Tuflly as well as the individual creditors 
of said Tuftly, then defendants especially except to said petition, 
because it shows that said alleged assignment is illegal & void, 
because it shows on its face that it is for the benefit only of such 
creditors as will accept their proportional share of the property con- 
veyed, whereas it only attempts and purports to convey the property 
of said Tuftfly which he owns as copartner or individually and does 
not convey the property of the firm of W. T. Tuffly. 

IV. Because said alleged assignment set forth in the petition by 
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its terms unlawfully delays and hinders the creditors of the assignor, 
in this : it provides that the assignee is only to apply the proceeds of 
the property conveyed, ratably or otherwise, to the payment of the 
debts when he shall have sold, collected, and converted the entire 
property conveyed to him, whereas the law provides that an assignee 
shall make pro rata distribution whenever he shall have in his hands 
funds sufficient to pay ten per cent. of the debts due by the as- 
signor. 
61 V. Because said alleged assignment is illegal and void, 
because it, by its terms, admits the individual creditors of W. 
T. Tuffly to an equal participation with partnership creditors in the 
proceeds of the partnership property and thereby gives them an 
unlawful preference over the creditors of the partnership. 

VI. Because the petition does not show that any of the creditors 
of said W. T. Tuffly have consented to or accepted the terms of said 
alleged assignment, and does not show the amount cr value of the 
claims of such creditors. 

VII. Defendants Scanlan, Dooley, Brady, and Tracy demur to 
said petition because it does not set forth with sufficient particularity 
how the defendant Tracy acted as United States marshal, nor that 
he acted under {any process of court, nor state what process, and 
does not therefore set forth such state of facts as would entitle the 
plaintiff to a recovery on the bond of said Tracy as marshal. 

And of all the foregoing demurrers the defendants pray the judg- 


ment of the court. 
FRANK S. BURKE, 
C. ANSON JONES, 
Att’ys for said Defendants. 


Which demurrer and exceptions being heard by the court and 

considered by the court are overruled; to which ruling of 

62 the court the defendants, by their counsel, now here in open 

court, upon said ruling being announced, except and pray 

that their exceptions be noted on the record, and that a bill of ex- 

ceptions be signed and made a part of the record, which is accord- 

ingly done in open court this 7th day of April, 1886. Signed in 
open court this 7th of May, 1586. 

CHAUNCEY B. SABIN, [SE AL.) 
U. S. District Judge for the Eastern District of Texas. 


Endorsements: “No. 1352. Louis Tuffly, ass’ee, v. J. G. Tracy 
et al. Defendants’ Ist bill of exceptions. Filed in open court May 
7th, 1886. C. Dart, clerk.” . 
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63 Def’ts’ 2nd Bill of Exceptions. Filed May 7, 1886. 


Defendants’ Second Bill of Executions [Exceptions]. Filed in Open 
Court Mav 7th, 1886. 


In the Circuit Court of the United States, Eastern District of Texas, 
at Galveston. 7 


Louis TUFFLY, Assignee, ) 
vs. No. 1352. 
JAMES G. TRACY et al. f 


Be it remembered that at the March term, A. D. 1886, of the 
circuit court of the United States in and for the eastern district of 
Texas, holding sessions at Galveston, ‘Texas, to wit, on the 7th, 8th, 
9th, 10th, and 12th days of April, 1886, the same being judicial 
days of the March term, 1886, of the said court, the above numbered 
and entitled cause came on to be heard, and thereupon the following 
evidence was introduced, to wit: 

Plaintiff introduced in evidence the certificate of formation of 
special partnership between W. T. Tufily and Christine EK. McLin 
with the acknowledgments, affidavit, certificates, and indorsements 
thereto belonging, as follows: 


64 THE STATE OF TEXAS, | 
County of Harris. 


We, W. T. Tuffly and Mrs. Christine E. MeLin, hereby certify 
that we have formed a copartnership under the firm name of W. T. 
Tuffly, under which firm name the business of such copartnership 
shall be conducted. 

The general nature of the business intended to be transacted is 
a general retail and wholesale, if they see proper, fancy and staple 
dry goods and notion establishment in the city of Houston, Texas. 
W. 'T. Tuftly is and will be the general partner of such partnership, 
resident of the city of Houston, Texas, and Mrs. Christine Ik. MeLin 
is and will be the speciai partner of such partnership, whose resi- 
dence is also in said city of Houston, Texas. 

The said Mrs. Christine Ek. McLin has contributed the sum of six 
thousand four hundred and nineteen ,%°; dollars to the common 
stock. The said partnership is to commence on the 16th day of 
April, 1884, and continue for the space of two years, to end on the 
16th day of April, 1886. 

| | W. T. TUPP er. 
CHRISTINE E. McLIN. 
Tue State or TEXas, | 
County of Harris. J 


Before me, Garrett Hardcastle, a notary public in and for said 
State and county, on this day personally appeared W. T. Tuflly and 
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Mrs. Christine E. McLin, to me known to be the persons whose 
names appear subscribed to the foregoing certificate, and severally 
acknowledged that they had executed and subscribed said certificate 
for the purposes and considerations therein set forth. 

In witness whereof I have hereunto set my hand and affixed my 
seal of office this 24th day of April, 1884. 

[ SEAL. | GARRETT HARDCASTLE, 

Notary Public, Harris County, Texas. 


65 THE STATE OF TEXAS, 
County of Harris. 


W. T. Tuftly, the general partner formed by the certificate hereto 
forming part, being duly sworn, on oath says that Mrs. Christine 
E. McLin, the special partner therein, has contributed to the com- 
mon stock of said partnership the sum specified in said certificate, 
and the said sum has in good faith actually been paid in cash. 


W. T. TUFFLY. 


Subscribed & sworn to this April 24th, 1854. | 
[SEAL. | GARRETT HARDCASTLE, 
Notary Public, Harris Co., Texas. 


THE State oF TEXAs, | 

County of Harris. | 

I, A. Erichson, county clerk of said county, do hereby certify that 
the foregoing instrument of writing, with its certificate of authenti- 
cation, was filed for registration in my office on the 25 day of April, 
A. D. 1884, at 9 o’clock a. m., and duly recorded on the 26 day of 
May, A. D. 1884, at 3.55 o’clock p. m., in the reeords of contracts of 
said county, in Book —, volume 2, on pages No. 38 & 39. 

In testimony whereof witness my hand and official seal, at office, 
the 26 day of May, 1884. _—- 

[SEAL. ] A. ERICHSON, 
County Clerk, Harris Co., State of Texas, 
By LAWRENCE L. COHEN, Deputy. 


Endorsed : “3962. W. 'T. Tuffly with Mrs. Christine E. MeLin. 
Certificate of partnership. Filed April 25th, 1884, at 9a.m. A. 
Erichson, C. C..C., H. C., by Lawrence L. Cohen, dep.” 


66 Plaintiff also introduced in evidence the deed of assign- 

ment from W. T. Tuffly to the plaintiff, Louis Tuffly, dated 
March 28, 1885, being the same set forth in his petition herein, 
with acknowledgment, certificate, & schedules thereto belonging 
and endorsements thereon, including the acceptance of the assign- 
ment by Louis Tuftly indorsed thereon, all filed herein April 10, 
1886, as follows: 
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67 Assignment. 


THE STATE OF TEXAS, | 
County of Harris. —{ 


Whereas the firm of W. T. Tuffly, composed of W. T. Tuffly, the 
general partner, and C. E. McLin, as special partner, finding it im- 
possible to pay its debts as they mature and being desirous to have 
a distribution of all the property of said firm and the property of 
the said W. T. Tuftily, partnership and individual, and wishing to 


avail himself of the provisions of the general assignment law in such 


cases made & provided: 

Now, therefore, in consideration of the premises and one dollar to 
me in hand paid, 1I,'W. T. Tufly, hereby assign and convey and 
deliver possession of all and singular my property and effects, of 
whatever name and nature, both personal & real, and which I own 
as copartner and individually, and intended to include all property 
of which or in which I have any interest whatever, wherever the 
same may be, to Louis Tulltly, as assignee, for the purposes aforesaid, 
taking possession of the same and sell the same, collect and convert 
the same, and, when so sold, collected, and converted, to appropriate 
the same ratably or in full payment, as the case may be, of all my 
debts and the debts of the firm of W. 'T. Tuffly, said assignee to pro-. 
ceed under the law aforesaid. ‘This assignment is intended for the 
benefit of all such of my creditors only as will consent to accept 
their proportional share of said property and estate so hereby con- 
veyed and discharge me, as aforesaid, from their respective claims 
said assignee to take lawful compensation for his services herein 
and expenses and counsel fees necessary to aid him and enable him 
to carry out the purposes of this conveyance. Sehedules are hereto 
attached and are made as particular as I can do at this time, but in 
any particular where they may be incorrect or insufficient in detail 
they will be corrected by me. 

In witness whereof I hereunto set my hand, at Houston, this 
March 23rd, 1885. 

W. T. TUFFLY. 


68 STATE OF TEXAs, | 
Harris County. { 


Before me, J. T. Ferguson, a notary public in and for Harris 
county, on this day personally appeared W. 'T. Tufily, known to me 
to be the person whose name is subscribed to the foregoing instru- 
ment of writing, and acknowledged to me the execution of the same 
for the purposes and consideration therein contained and expressed. 

Witness my hand and seal of office this 25rd day of March, A. D. 
1885. 

[SEAL. ] J. T. FERGUSON, 
Notary Public, Harris Co., Texas. 
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A full and true account and inventory of ali the creditors of W. T. 
Tuflly, with their place of residence, as far as known, the sum 
owing to each and the nature of the debt and the cause and con- 


sideration of the same. 


A. C. Mather & Co., Chicago-------- 21 00 open acc’t for mdse. 
Quaker City Shirt Co., New York--- 102 00 “ 4k ao 

H. B. Claflin & Co., New York.----- 639 15 “ Pe 

P. J. Willis & Bro., Galveston. ------ 1,088 95 note & open acc’t for 

mdse. 

W. H. Lyons & Co., New York--~---- 1,572 86 “ . eee 
H’y Charnock, New Orleans----~---- 432 60 o sls 
srowning & Coyle, St. Louis_--.----- 74 60 “ Tan 
Rosenheim, Levis & Co., St. Louis_-__ 125 60 acceptance for mdse. 


Morrison, Herriman &Co., New York. 8,818 63 notes & open acc’t 
for mdse. 


Teft, Weller & Co., New York--...---- ae eT . 
Dunham, Buckley & Co., New Y ork. 1,007 93 open acc’t for mdse. 
Chas. C. Carpenter, 7 . aw PN me hee 
New York Collar Co., “ * 22m * a Nias aia 
Thompson, Langdon & Co., “ . ere” i 
Warner Bros., : cw ™ sees as 
69 Wm. O. Headley, New York-- —_75 58 open acc’t for mdse. 
MclIlhenny & Co., Houston .__- oo | tee is iat 
Chilton, Guithree & Co._.----.--.--- 99 G7 Seen 
Cosk a Vammiine... 6.0... -....... 97 32 ite i cs 
Princess of Wales Co., New York ---- 300 “ cP a Maret 
Max Judd & Co., St. Louis iia iaiatidilaniilinn 619 60 note. 
New Braunfels Manf. Co., New Braun- 
i icitechs endivrctnhntinisidhia ibietsassinnnilbwcinstedasinsettncnicaiie 259 00 open acc’t. 
C. L. Woodbridge, New York------ 84 07 “ ¥ 
Trojan Shirt & Collar Co._..___---- 72 50“ ” 
te FS ee 7,798 00 notes, borrowed 
money. 
mathe Simmons .................. 505 00 due bill. 
a 200 00 acc’t borrowed 
money. 
Wages, W. P. Archer, Houston__-_-- 238 65 open acc't. 
, neo OF a, 40 30 " 
* . g0eenwenee, “ ononue <i “ 
Mdse., Sam’! Roos, “ar ee a . 
‘ _ E. H. Renish & Co., Houston_ ozo “ ‘3 
Light, Houston Electrical Light Co., 
ORT REN TRG PRAT ABO 46 00 “ . 
Insurance, 8. O. Cotton & Bro., Hous- 
FREES SEI Ea Ona SE ET 49 OO “ 1 
Oil, Tex. Lamp & Oil Co., Houston _ $45 “ . 
Mdse.. Alf. Chimine, a eS in @ 
“ — Melinger & Bro.. “ e sao “ 
° aa Koehler, . hd : ae * 2 
“ Jas. Bute, * 7 638 “ ” 


Ne Oe RR I ee . i 


en ee 4 


ae eo 


oie 


oy | 
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Mdse., Wm. Dissen, Houston ~ 48 ¢ J5 open acc’t. 
‘“ —W. L. Foley, Ft ag ty ” 
“ _A. L. Steele, " is i ie " 
Mdse., G. W. Baldwin, “ re Yi ie : 
70 “ _H. Waddell, aie iw * ¥ 
wee Steele, Ps 19 80 “ " 
Mdse., H. M. Brown, Hempstead -__- o1 35 “ * 
City Bank, secured by Krupp & Tuffly, 
I itticntincicnnn 900 00 
Secured by J. R. Morris, en- | 
NN siccddlaetiniiaciennnen 500 00 
Secured by Loan Ass’n 
ee ee 700 OO 


Hugh Burns, rent; has lien on goods 
I IN ilgili ioe evans 
Some city bills, due April Ist, 1885, 
amounts not ascertained, but 
amounting to about_------..----- 


500 O00 


D0 OO 


THE STATE OF TEXAS, | 

County of Harris. f 

W. T. Tuffly, being duly sworn, on oath says that the foregoing 
inventory is in all respects just and true, according to his best 


knowledge and belief. 
W. T. TUFFLY. 


Subscribed and sworn to this March 238, 1885. 
[SEAL. | J. T. FERGUSON, 


Notary Public, Harris County, Texas. 


A full and true inventory of the assignor’-, W.'T. Tuffly’s, estate at 
the date of his assignment, March 23rd, 1885, both real and per- 
sonal, in law and equity. 

A stock of assorted merchandise in store in the Burns 
building, on the corner of Prairie and Congress streets, 
eepeeting In Value to avout... ..... ~~... .nnncicn 

Notes & open accounts of various parties, nominally of 
value of about $5,000, as appears on the books of the 


$25,000 00 


company, which are referred to as part of this sched- 


© ERA ESS apa See ae a OS Pe Re 
3 shares of Loan Association stock (but upon this the 


City Bank has lien to secure $759.00) 

Furniture ogg fixtures 1n store 
vos. 126, 127, 13 
Ryan’s ad’n to city of Houston 


71 L int., blocks N 


-——— — —— <a oe 


_—— — oe 


—a- — -— — —< 


——— ee ee ee ee 


132, 133, 


WY 154, 


Lots Nos. 11, 12, 13, & 14, block No. 2, Johnson ad’n_- 


There is a landlord’s 
Burns for $750.00 rent. 


lien on mdse 


Block No. sixty (62), in Baker’s ad’n to city, of subdi- 
vision to lot No. 35 in O. Smith sur. ........ ..----- 


9,000 OO 


7oa0 OO 


1,500 O00 


500 OO 
400 00 


.in store in favor of Hugh 


S00 OO 
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THE STATE OF TEXAS, 
County of Harris. { 


W. T. Tuffly, being duly sworn, on oath says that the foregoing 
inventory is in all respects just and true, according to his best knowl- 
edge and belief. 

W. T. TUFFLY. 


Subscribed and sworn to this March 25, 1885. 
[SEAL. | J. T. FERGUSON, 


Notary Public, Harris. County, Texas. 


THE STATE OF TEXAS, | 
County of Harris. | 


I, Alex. Erichson, county clerk of said county, do hereby certify 
that the foregoing instrument in writing, with its certificate of au- 
thentication, was filed for registration in my office on the 23rd day 
of March, A. D. 1885, at 3.80 o’clock p. m., and duly recorded on 
the 30th day of March, A. D. 1885, at — o’clock — m., in the Rec- 
ords of Deeds of said County, in Book —, volume 381, on pages No. 089 
till [to] 598, inel. 

In testimony whereof witness my hand and official seal, at office, 
this 30th day of March, 1885. | 

[SEAL. ] ALEX. ERICHSON, 
County Clerk, Harris Co., State of Texas, 
3y HUGO LEHMANN, Deputy. 


The foregoing paper — endorsed as follows: 

“ No. 5603. ©. L., 1552. W.T. Tuffly to Louis Tuffly. Assign- 
ment. I hereby accept this assignment this March 23, ’85. Louis 
Tufily. Filed for record M’ch 23, 1885, at 3.30 p.m. Alex. Erich- 
son, C. 0. C., H. Co., by L. H. Waring, deputy. $6.00 p’d. Filed 
Ap! 10, 1886. C. Dart, clerk.” 


72 Plaintiff also introduced in evidence certified copy of the 

bond of Louis Tufliy as assignee, dated M’ch 23, 1885, filed 
herein April 10, 1886, with all endorsements thereon and certificates 
thereto, as follows: 


0637. Louis Tuffly to State of Texas. Bond. 


THE STATE OF TEXAs, | 
County of Harris. f 


Whereas W. T. Tuffly, on the 23d day of March, 1885, made an 
assignment unto Louis Tuffly of all his property and estate for 
the benefit of all his creditors, individual as well as partnership ; 
and whereas the said Louis Tuftly has accepted said assignment: 
Now, therefore, we, Louis Tuflly, as principal, and , as se- 
curities, are bound to pay to the State of Texas the sum of twenty- 
seven thousand dollars, lawful money, conditioned that the said 
Louis Tuftly will faithfully discharge his duties as such assignee, 
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and that he will make proportional distribution of the nett proceeds 
of said estate among the creditors of W. T. Tuffly entitled thereto. 


Witness our hands, at Houston, this March 23d, 1886. 
LOUIS TUFFLY. 
JOHN KRUPP. 
S. CONRADL. 
W. L. FOLEY. 
R. W. CRAWFOR 


Kindorsed: Approved this 23d day of March, 1885. Attest: James 
Masterson, , Judge 11th dist. of Texas. [L. s.] Filed March 25 
1885, at 5.55 p. m., and recorded March 31st, 1885. 


THE STATE OF Texas, | 
County of Harris. j 


I, Alex. Erichson, clerk of the county court in and for the county 
and State aforesaid, hereby certify the above and foregoing to be a 
true and correct copy of the bond of Louis Tuflly, assignee of W. 'T. 
Tufily,as the same appears of record in my office in Record of Deeds 
of Harris County, vol. 31, page 598; and, further, that said bond 
itself is now on file in my office. 


79 Witness my hand and official seal, at office, in Houston, 
Texas, this 7th day of November, 1885. 
[ SEAL. ] | ALEX. ERICHSON, 


Cl’k Co. Court, Harris Co., Texas, 
By L. H. WARING, Deputy. , 


Endorsements on foregoing copy of bond: “C. L., 1852. Louis 
Tutty to State of Texas. Bond. Certified copy. Filed April 10, 
1886. C. Dart, clerk.” 


Plaintiff also introduced in evidence, over defendants’ objections, 
the notice of formation of special partnership between W. T. Tufily 
and Christine E. McLin, dated April 25, 1884, with order of clerk 
and affidavit of J. L. Watson thereon, as follows: 


“ Houston, April 25, 1884. 


The undersigned give notice that they have formed a copartner- 
ship under the firm name of W.T. Tuflly, having the following 
terms, as will appear by their executed and recorded certificate: W. 
T. Tuflly is the general partner; Mrs. Christina E. MeLin is the 
special partner, and has contributed to the common stock the sum 
of six thousand four hundred and nineteen ,3,, dollars. 


W. T. TUFFLY. 
CHRISTINE E. McLIN. 
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I, Alexander Erichson, clerk of the county court of Harris county, 
direct the foregoing advertisement shall be published six weeks in 


the Houston Evening Journal. 


Witness my hand this 25th day of April, 1884. 
A. ERICHSON, 
C.C. C., &. C. 


THE STATE OF TEXAS, 
County of Harris. 


I, J. L. Watson, manager and publisher of the newspaper pub- 
lished in the city of Houston, county of Harris, hereby solemnly 
swear that the foregoing notice was published in the newspaper 
known as the Houston Evening Journal for six successive weeks 


from the 26 day of April, 1884. 
J. L. WATSON. 


74 Subscribed and sworn to this sixth day of June, 1884. 


Sworn to & subscribed before me this 7th day of November, 1885. 
ALEX. ERICHSON, 
C.C. C., H Co., 
By HUGO LEHMANN, Deputy.” 


And in connection therewith introduced the testimony of J. L. Wat- 
son, showing that he presented said paper to one of the deputies of 
the county clerk’s office of Harris county, Texas, and subscribed and 
swore to the same before him on the 6th day of June, 1884, and also 
that the foregoing notice of partnership was published in the Hous- 
ton Evening Journal for six successive weeks from the 25th of April, 
1884; that said Watson was manager of said paper and had special 
charge of that department, and that the foregoing was the same 
paper so published as aforesaid; that he swore to it on the 7th No- 
vember, 1885, at the request of Mr. Tuffly, because the clerk had 
failed to put his jurat to it on the 6th of June, 1884; that said notice 
was published in said paper daily between Friday, the 25th of April, 
1884, and Friday, the 6th day of June, 1884, inclusive. Above said 
notice in each publication was a caption in head-letters, legal style, 
words as follows: “ Copartnership notice.” 

Plaintiff also offered in evidence the agreement of the creditors of 
the firm of R. W. McLin & Co., dated April 24, 1884, as follows: 


a 


The undersigned, creditors of the late firm of R. W. McLin & 
Company, in consideration of the assumption of all the indebtedness 
of said late firm by the firm of W. T. Tuftly, composed of W. T. 
Tufily, general, and Christina E. MeLin, special, partner, as appears 
by the certificate by the- signed, hereby release the estate of R. W. 
McLin, deceased, from any and all liability on account of the obli- 
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gations of said firm of R. W. MecLin & Co., either by note or 
79 open account or otherwise. 
Houston, April 24th, 1884. 
MORRISON, HERRIMAN & CO., 
By A. WILSON. 
DUNHAM, BUCKLEY & CO., 
By A. WILSON. 
TEFFT, WELLER & CO., 
By ANDREW WILSON. 
W. H. LYONS & CO., 
By ANDREW WILSON. 
WHITFIELD, POWERS & CO., 
By ANDREW WILSON. 
MILLS & GIBB, 
By ANDREW WILSON. 
WM. O. HEADLEY & SON, 
By ANDREW WILSON. 
HALSTEAD, HAINES & CO., 
By ANDREW WILSON. 
P. J. WILLIS & BRO., 
By ANDREW WILSON. 
WM. E. BURLOCK & CO., 
By ANDREW WILSON. 
WM. A. DROWN &« CO., 
By ANDREW WILSON. 
~~ ROSENHEIM, LEVIS & CoO., 
By ANDREW WILSON. 
THOS. RUSSELL «& CO., 
By ANDREW WILSON. 
L. V. HOLTZMARSTER, 
By ANDREW WILSON. 
FRANKENTHAL BROS., 
By ANDREW WILSON. 
MAX JUDD «& CO., 
By ANDREW WILSON. 


And thereupon, when said agreement was offered in evidence, de- 
fendants’ counsel asked the plaintiff’ s counsel to state the purpose 
for which it was offered, and ‘plaintiff’s counsel stated that it was 
offered for the purpose of showing notice to defendants Morrison, 
Herriman & Co., Dunham, Buckley and Co.,and Wm. H. Lyon & Co. 
of the formation and existence of a special partnership between W. 
T. 'Tuffly and Christine E. McLin, and also to sustain plaintiff’s plea 
that defendants were estopped to deny the formation and existence 
of said special partnership or to show that it was not legally formed 
or carried on: and thereupon when said agreement was offered in evi- 
dence, defendants, by their counsel, objected to the introduction of the 

same in evidence upon the ground that it was irrelevant and 
76 immaterial for the purpose for which it was offered, and 
for the further reason that it was not the way to prove notice 
of formation of a special partnership and to prove estoppel against 
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defendants, but said objections were by the court overruled and said 
agreement was admitted in evidence before the jury; to which rul- 
ing of the court the defendants, by their counsel, then and there ex- 
cepted and prayed a bill of exceptions, which is here now granted, 
signed, sealed, and made a part of the record. 

Plaintiff also introduced 1 in evidence a certified copy of the bond 
of defendant, James G. Tracy, as United States marshal, as follows: 


“Know all men by these presents that we, James G. Tracy, as 
principal, and Timothy H. Seanlan, Henry H. Dooley, and John T. 
Brady, as sureties, all residents of the city of Houston, county of 
Harris, and State of Texas, are held and firmly bound unto the 
United States of America in the full and just sum of twenty thou- 
sand dollars, lawful money of the United States, to be paid to the 
United States; for which payment, well and truly to be made, we 
bind ourselves, jointly and severally, our joint and several heirs, ex- 
ecutors, and administrators, firmly by these presents. 

Signed with our hands and sealed with our seals this seventh day 
of May, in the year one thousand eight hundred and eighty-four. 

The condition of the foregoing obligation is such that whereas the 
President of the United States hath, pursuant to law, appointed the 
said James G. Tracy to be marshal of the United States, to have 


and to hold the same, with all the rights, privileges, and emoluments 


thereunto lawfully appertaining, for four years from the second day 

of April, 1884, unless sooner removed therefrom, as by a commis- 

sion to him, bearing date the second day of April, 1884, more fully 
appears : 

77 Now, if the said James G. Tracy, by himself and by his 
deputies, shall faithfully perform all the duties of the said 

office of marshal, then this obligation to be void; otherwise to re- 

main in full force and virtue. 


JAMES G. TRACY. [SEAL. 
TIMOTHY H. SCANLAN. [SEAL. 
HENRY H. DOOLEY. [SEAL. 
JOHN T. BRADY. |SEAL. | 


Signed, sealed, and delivered in the presence of— 
JAMES W. JONES. 
CHAUNCEY B. SABIN. 


THE STATE OF TEXAS, 
Harris County, 38. 

I, Timothy H. Scanlan, one of the sureties on the annexed bond, 
being duly sworn, depose ‘and say that I am worth, after paying my 
just debts, the sum of one hundred and fifty thousand dollars, ex- 
clusive of property exempt from execution by the laws of the State 
in which I reside, and that I am on the official bond of Seth B. 
Strong, assistant postmaster of Houston, for tifteen thousand dollars 
($15,000) and upon the official bond of Jerry Sullivan, policeman of 
the city of Houston, for five hundred dollars, and that I am not re- 


sponsible as surety on the bond of any other official. 
TIMOTHY H. SCANLAN. 
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Subscribed and sworn to before me this 7th day of May, A. D. 
1884. 


CHAUNCEY B. SABIN, 
United States District Judge for the Kostern District of Texas. 


THE STATE OF TEXAS, | 
Harris County, ee 


I, Henry H. Dooley, one of the sureties on the annexd bond, 

being duly sworn, depose and say that I am worth, after 

78 paying my just debts, the suin of fifteen thousand dollars, 

exclusive of property exempt from execution by the laws of 

the State in which I reside, and that I am not responsible as surety 
on the bond of any other official. 


HENRY H. DOOLEY. 


Subscribed and sworn to before me this 7th day of May, A. D. 
1884. 
 CHAUNCEY B. SABIN, 
United States District Judge for the Eastern District of Texas. 
THE STATE oF Texas, | _. 
Harris County, ec 


I, John T. Braay; one of the sureties on the annexed bond, being 
duly sworn, depose and say that I am worth, after paying my just 
debts, the sum of twenty thousand dollars, exclusive of property 
exempt from execution by the laws of the State in which I reside, 
and that I am not responsible as surety on the bond of any other 
official. 

JOHN T. BRADY. 


Subscribed and sworn to before me this 7th day of May, A. D. 
1884. 
CHAUNCEY B. SABIN, 
United States District Judge for the Eastern District of Towns. 


EASTERN District oF TEXAs, 
Ilouston. Harris County, Texas, May 7th, 1884. 

1, Chauncey B. Sabin, United States district judge for the eastern 
district of Texas, certify that the foregoing bond was executed be- 
fore me this 7th day of May, 1884. 

That James G. Tracy, the principal therein, — is personally well 
known to me, acknowledged his signature thereto and the execution 
thereof to me in person, and that his sureties, Timothy H. Scanian, 

Henry H. Dooley, and John 'T. Brady, are well and person- 
79 ally known to me, and that they respectively signed the same 

in my presence, and likewise sev erally acknowle lved the 
execution thereof for the uses and purposes and consideration ‘therein 
set forth; and I further certify that each of the said sureties are 
inhabitants and freeholders of the county of Harris and State of 
Texas, in the eastern district of Texas, and that such sureties are 
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ample and sufficient for the said bond, and that I do hereby approve 
of the said sureties as well also as of the said bond, which is ordered 
to be filed and recorded in the office of the clerk of the United States 
district court for the eastern district of Texas, sitting at Galveston, 
Texas. 
CHAUNCEY B. SABIN, 
United States District Judge for the Eastern District of Texas.” 


“T, James G. Tracy, do solemnly swear that I will faithfully exe- 
cute all lawful precepts directed to the marshal of the eastern dis- 
trict of Texas under the authority of the United States and true 
returns make, and in ail things well and truly and without malice 
or partiality perform the duties of the office of marshal of the eastern 
district of Texas during my continuance in said office, and take only 
my lawful fees, so help me God. 

JAMES G. TRACY. 


Subscribed and sworn to before me this 7th day of May, A. D. 


1884. 
; CHAUNCEY B. SABIN, 
United States District Judge for the Eastern District of Texas.” 


Endorsed: “ Filed May 8th, A. D. 1884. Geo. C. Rives, clerk.” 


“T, James G. Tracy, do solemnly swear that I have never volun- 
tarily borne arms against the United States since I have been a citizen 
thereot; that I have voluntarily given no aid, countenance, coun- 
sel, or encouragement to persons engaged in armed hostility thereto ; 
that I have neither sought nor accepted nor attempted to exercise 
the functions of any office whatever under any authority or pre- 

tended authority in hostility to the United States; that I 
80 have not yielded a voluntary support to any pretended gov- 

ernment, authority, power, or constitution within the United 
States hostile or inimical thereto; and I do further swear that, to 
the best of my knowledge and ability, I will support and defend the 
Constitution of the United States against all enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; 
that I take this obligation freely, without any mental reservation or 
purpose of evasion, and that I will well and faithfully discharge 
the duties of the office on which I am about to enter, so help me 
God. 

JAMES G. TRACY. 

Subseribed and sworn to before me this 7th day of May, A. D. 
1884. 

CHAUNCEY B. SABIN, 
United States District Judge for the Eastern District of Texas.” 
Endorsed: “ Filed May 8th, A. D. 1884. Geo. C. Rives, clerk.” 


The foregoing bond and oaths endorsed as follows: “ Bond of 
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James G. Tracy, United States marshal for the eastern district of 
Texas; dated May 7th, 1884; approved May 7th, 1884. Filed May 
8, 1884. Geo. C. Rives, clerk U.S. district court, E. D. T., G@.” 


In the District Court of the United States for the Eastern District of 
Texas, at Galveston, Texas. 


I, George C. Rives, clerk of the district court of the United States 
for the eastern district of Texas, at Galveston, in said district, do. 
hereby certify the foregoing to be a true and correct copy of the 
bond and oaths thereto of Jas. G. Tracy, United States marshal for 
the eastern district of Texas, approved May 7th, 1884, and filed 
May Sth, 1884, as the same now appears on file and of record in my 
office. 

To certify which witness my hand and the seal of said court, at 

Galveston, in said district, this the Sth day of Ap’l, A. D. 1886. 
81 [SEAL. ] GEO. C. RIVES, 
Clerk U.S. District Court, 2. D. T., at Galveston, 
By C. DART, Deputy. 


Copy endorsed: “ Filed Ap’! 10,1886. C. Dart, clerk. C. L., 1352.” 


Plaintiff also introduced evidence tending to show that he took 
possession of the assigned property immediately after the assign- 
ment and retained continuous and exclusive possession of the same 
until March 31, 1885, and until it was taken from his possession by 
defendant Tracy as U. 8S. marshal under writs of attachment in 
favor of Morrison, Herriman & Co., Dunham, Buckley & Co., and 
Wilham H. Lyon & Co., and that he had had nothing to do with it 
since except to file this suit. 

Plaintiff also proved that the following list of creditors, to wit, J. 
R. Morris, Houston, Tex., 500.00; Trojan Shirt & Collar Co., N. Y., 
76.00; MecIlhenny & Co., Houston, Tex., 88.67; G. W. Baldwin, 
Houston, Tex., 4.05; Teft, Weller & Co., New York, 771.32; P. J. 
Willis & Bro., Galveston, Tex., 1,155.51; W. P. Archer, Houston, 
Texas, 282.90; C.J. Wright, Houston, Tex., 200.00; Joe Schwander, 
Houston, Tex., 49.90; E. Tuffts, Houston, Tex., 24.85; Krupp & 
Tulttly, Houstop, Tex., 500.00; New Braunfels Man’f’g Co., New 
Brauntels, Tex@ 259.00. Wm. Disson, Houston, 54.45; Cook & Val- 
entine, New York, 97.82; H’y Charnock, New Orleans, La., 432.30 ; 
C. L. Woodbridge & Co., New York, 110.18; A.C. Mather & Co., 
Chicago, 21.00; New York Collar Co., N. York, 26.33; Mattie 
Simmons, Galveston, 505.00: H. B. Claflin & Co., New York, 639.15 : 
Max Judd & Co., St. Louis, 619.60; Mrs. Lizzie Justice, Houston, 
96.17; Eugene Rhodes, Houston, 22.50; Rosenheim, Levis & Co., 
St. Louis, 125.60; Quaker City Shirt Co., New York, 102.00; Brown- 
ing & Coyle, St. Louis, Mo., 74.60; Thompson, Langdon & Co., New 
York, 144.79; S. O. Cotton & Bro., Houston, 15.91; Chas. C. Car- 
penter, New York, 14.40; Wm. 0. Headley & Son, New York, 75.58 ; 
Warner Bros., New York, 67.00; Geo. Bastian, Houston, 51.79, had 


all accepted the foregoing assignment, and that they are all the 
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creditors who have accepted the assignment. Said claims of ac- 
cepting creditors amount to $7,116.26, not including the claim of 
Mrs. MeLin for about $8,000.00; that defendants herein, Morrison, 
Herriman & Co., Dunham, Buckley & Co., and William H. Lyon & 

Co., had not accepted under said assignment; that during 
§2 part of the time plaintiff was in possession under the assign- 

ment the agent of Morrison, Herriman & Co. was about the 
premises and knew of his possession. Plaintiff also introduced evi- 
dence tending to prove that he made deposits in bank of all cash 
received by him in the name of Louis Tuffly, assignee. 

Plaintiff also introduced in evidence the writs of attachment 
issued out of this court in cause No. 13827, Morrison, Herriman & 
Co. v. W. T. Tuffly ; 13828, Dunham, Buckley & Co. v. W. T. Tutily, 
and 13829, Wm. H. Lyon & Co. v. W. T. Tuffly, and the returns 
thereon, as follows: 


Circuit Court of the United States, Eastern District of Texas. 


The President of the United States of America to the marshal of 
the eastern district of Texas, Greeting : 

We command you that you attach forthwith so much of the prop- 
erty of W. T. Tutfily, if to be found in your district, repleviable on 
security, as shall be of value sufficient to make the sum eight thou- 
sand eight hundred and twenty-one 43, dollars ($8,821.18) and the 
probable costs of suit, to satisfy the demand of George A. Morrison 
and John Herriman, copartners under the firm name of Morrison, 
Herriman & Co., and that you keep and secure in your hands the 
property so attached, unless replevied, that the same may be liable 
to further proceedings thereon, to be had before our said circuit 
court, in Galveston, in the eastern district of Texas, on Monday, the 
2nd day of November, 1885, when and where you shall make known 
how you have executed this writ. Herein fail not. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, and the seal of the circuit court 
of the United States for the eastern district of Texas, at Galveston, 
this 3lst day of March, A. D. 1885. 

[ SEAL. | C. DART, 
Clerk U. S Circ’t Court, oe. 2 G. 


83 Marshal’s Return. 


Came to hand March 31, 1885, and executed same day by levying 
this writ upon and taking into my possession the stock of goods, 
wares, and merchandise at the storehouse at No. —, corner Main 
and Prairie streets, in the city of Houston, pointed out by C. Anson 
Jones, as agent of plaintiffs, as the property of the defendant, and an 
inventory of said stock of goods, wares, and merchandise is hereto 
attached, marked Ixxhibit “A.” I also further executed this writ on 
March 51, 1885, by levying upon the following-described real estate, 
property of the defendant, the same having been pointed out to me 
by C. Anson Jones, agent of the plaintiffs, to wit: One-half interest 
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in blocks 126, 127, 131, 182, 1383, & 184, Ryan’s Addition to the city 
of Touston, ralued at $5 500.00 : lots 11, 12, 13, & 14, in block 2, 
Jolinson’s Addition to the city of Houston, valued at $400.00 ; block 
No. 62, in Baker’s Addition of subdivision of lot 35,1n the O. Smith 
sur vey, valued at $800.00 ; total, $1,700.00. 

Said property is still in my possession and has not been claimed 


or replevied. 
J. G. TRACY, 
U. S. Marshal. 


Circuit Court of the United States, Eastern District of Texas. 
> 


The President of the United States of America to the marshal of the 
astern district of ‘Texas, Greeting : 
We command you that you attach forthwith so much of the prop- 
erty of W. T. Tufily, if to be found in your district, repleviable on 
security, as shall be of value sufficient to make the sum of one 
84 thousand and seven ;°3, dollars ($1,007.93) and the probable 
costs of suit, to satisfy the demand of f James H. Dunham and 
William Buckley and Charles H. Webb, copartners under the firm 
name of Dunham, Buckley & Company, and that you keep and 
secure in your hands the property so attached, unless replevied, that 
the same may be liable to further proceedings thereon, to be had 
before our said circuit court, in Galveston, in the eastern district of 
‘Texas, on Monday, the 2nd day of Novem: ber, 1885, when and where 
you shall make known how you have executed this writ. Herein 
fail not. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
[seat.] Court of the United States, and the seal of the cireult court 
of the United States for the eastern district of Texas, at 
Galveston, this 5lst day of March, 1585. 
3. DART, 
Clerk U.S. Core’t Court, bk. D. T., G 


Marshal’s Return. 


Came to hand March 51, 1885, and executed same day by levying 
upon and taking into my possession the stock of goods, wares, and 
merchandise at the storehouse at No. —, corner Main & Prairie 
streets, in the city of Houston, ‘Texas, pointed out by C. Anson Jones, 
as agent of the plaintiffs, as the property of the defendant, and an 
inventory of said stock of goods, wares, and merchandise is hereto 
attached, marked I:xhibit “A.” ‘This levy is made subject to a levy 
this day made by me upon the same property under writ of attach- 
ment issued March 31, 1885, at the suit of Morrison, Herriman & 
Co. vs. W. T. Tufly, numbered 1827 on the law docket of the United 
States circuit court, at Galveston, for the sum of eight thousand eight 
hundred and twenty-one & ;),°, dollars and costs of suit. I also 
further executed this writ on March 31, 1885, by levying upon the 
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following-described real estate, property of the defendant, the 
85 same having been pointed out to me by C. Anson Jones, agent 
of the plaintiffs, to wit: | 
One-half interest in blocks Nos. 126, 127, 181, 182, 183, & 
134, Ryan’s Addition to the city of Houston, valued at_ $500 00 
Lots 11, 12, 18, & 14,in block 2, Jolinson’s Addition to the 


te OE SI, IE ik. 2 niin iowininosinne 400 00 

Block No. 62,in Baker’s Addition of subdivision of lot 35, 
in the O. Smith survey, valued at --.--..-----.----. 800 00 
sini sicher ibis nshisiesshbvas sas a pit eke: ia Seeoltb $1,700 00 


This levy is also made subject to a levy this day made by me upon 
the same property under writ of attachment issued March 31, 1885, 
at the suit of Morrison, Herriman & Co. vs. W. T. Tuffly, numbered 
1327 on the law docket of the United States circuit court, at Galves- 


ton, for the sum of eight thousand eight hundred and ninety-one 
3 dollars and cost of suit. 
J. G. TRACY, 


U. S. Marshal. 


Circuit Court of the United States, Eastern District of Texas. 


The President of the United States of America to the marshal of the 
eastern district of Texas, Greeting: 

We command you that you attach forthwith so much of the prop- 
erty of W. T. Tuffly, if to be found in your district, repleviable on 
security, as shall be of value sufficient to make the sum of one thou- 
sand two hundred and seventy-nine ;8; dollars ($1,279.58) and the 
probable costs of suit, to satisfy the demand of William H. Lyon, 
James O. Carpenter, and Joseph H. T. Martin, copartners under 
the firm name of William H. Lyon and Company, and that you 

keep and secure in your hands the property so attached, unless 
86 replevied, that the same may be liable to further proceedings 

thereon, to be had before our said circuit court, in Galveston, 
in the eastern district of Texas, on Monday, the second day of No- 
vember, 1885, when and where you shall make known how you 
have executed this writ. 

Herein fail not. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of the circuit court of the 
United States for the eastern district of Texas, at Galveston, this 31st 
day of March, A. D. 1885. 

[SEAL. ] | C. DART, 
Clerk U. S. Circt Court, E. D. T., G. 


Came to hand March 51, 1885, and executed same day by levying 
upon and taking into my possession the stock of goods, wares, and 
merchandise at the storehouse at No. —, corner Main & Prairie 
streets, in the city of Houston, Texas, pointed out by C. Anson Jones, 


} 
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as agent of the plaintiffs, as the property of defendant, and an in- 
ventory of said stock of goods, wares, and merchandise. is hereto 
attached, marked Exhibit “A.” ‘This levy is made subject to a levy 
this day made by me upon the same property under writ of attach- 
ment issued March 31, 1885, at the suit of Morrison, Herriman & 
Co. vs. W. T. Tufily, numbered 1327 on the law docket of the United 
States circuit court, at Galveston, for the sum of $8.821.18 and costs 
of suit, and further subject to a levy this day made by me upon the 
same property under writ of attachment issued March 31, 1885, at 
the suit of Dunham, Buckley & Co. vs. W. 'T. Tufily, numbered 1328 
on the same docket in said court, for the sum of $1,007.93 and costs 
of suit. 
I also further executed this writ on March 31st, 1885, by 

87 levying upon the following-described real estate, property of 

the defendant, the same having been pointed out to me by 
C. Anson Jones, agent of the plaintiffs, to wit: 
One-half interest in blocks Nos. 126, 127, 131, 182, 133, & 


134, Ryan’s Addition to the city of Houston, valued at- $500 00 
Lots 11, 12, 15, & 14, in block 2, Johnson’s Addition to 


the city of Houston, valued ny SR SE RR ee SO aS 400 00 

Block No. 62 ,1n Baker's Addition of a ea 1 of lot 
vo, In the O. Smith SUEVOY, FAIRS Bb... cicnneccce 800 00 
ERAS SSE Re eC MN DERE Pe $1,700 O00 


This levy is also made subject to a levy this day made by me 
upon the same property under writ of attachment issued March 31, 
1885, at _ suit of Morrison, Herriman & Co. vs. W.'T. Tufily, num- 
bered 1827 on the law docket of the United Siates circuit court, at 
Galveston, for the sum of eight thousand eight hundred and ninety- 
one ,|,°; dollars and costs of suit. 

J. G. TRACY, 
U.S. Marshal. 


Plaintiff also proved that the property seized by the defendant, J. 
G. Tracy, as U.S. marshal, under said writs was the same property 
for the seizure of which this suit is brought, and that it was ap- 
praised by him at $11,970.00, besides $43.00 cash and the fixtures; 
and evidence was introduced tending to show that the property so 
seized was worth the amount found “by the jury, to wit, $17,000.00, 
and more. Plaintiff also introduced evidence tending to show that 
at the time of the making of the deed of assignment by the firm of 
W. T. Tuffly, on March 25, 1885, said firm was not able to pay its 
debts as they matured, and that said assignment was made in con- 

templation of insolvency, and that the property assigned was 
88 taken possession of by Louis Tuflly, plaintiff herein, under 
said deed of assignment. 

There was also proof tending to show that said firm of W. T. Tuf- 
fly was not insolvent on March 25, 1885. 

In addition to the foregoing testimony and on the issue of estop- 
pel raised by plaintiff’s amended petition and replication filed Nov. 
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their actings and dealings with the alleged special partnership of W. 


T. Tuffly, to deny that it was a special or limited partnership or to 


show that it was not such, the following evidence was introduced, 
to wit: 

There was evidence tending to show that on March 26, 1884, R. 
W. McLin, who was then and for some time prior thereto had been 
a partner with W. T. Tuffly under the firm name of R. W. McLin 
& Co., died, leaving surviving him as his sole heirs his wife, Christine 
kX. MeLin, and their two minor children; that after the death of 
said McLin one Andrew Wilson came out to Houston, representing 
certain of the creditors of the firm of R. W. McLin & Co., to settle 
up the business and claims of said creditors, and that, among other 
creditors, he represented and was the agent of Morrison, Herriman 
& Co., Dunham, Buckley & Co., and William H. Lyon & Co., the 
attaching creditors mentioned in this canse; that said Wilson sug- 
gested and advised the formation of a special partnership between 
W. T. Tuffly and Christine E. McLin.and was the man that insti- 
gated this thing and knew the whole thing; that the bills sued on 
and under which the attachments complained of by plaintiff were 
sued out were accumulated after the formation of the partnership 
between W. T. Tuffly and Christine E. McLin, and that all the 
creditors signing the document attached to the amended petition, 


filed Nov. 17, 1885, dated April 24, 1884, releasing the firm | 


89 of R. W. McLin & Co. and accepting the assumption of the 

firm of W. T. Tuffly knew that +Mrs. McLin was a special 
partner; that Mrs. McLin put in $6,419.36 into the concern, and 
that the creditors above referred to knew of it andsold W. T. Tuftly 
goods after that time, and that the bills they sued on are for these 
goods; that said Wilson talked with Mrs. McLin a number of times 
and was the instigator of the whole thing and said that there was 
lots of money in the business if it was well taken care of; that W. 
T. Tutily said he wanted to run ona simaller scale, and that Wilson 
influenced him and talked to Mrs. McLin and said that there was no 
show in Houston for any second-class store; that there was only a 
show for a first-class store, and that Morrison, Herriman & Co. would 
help W. T. Tufily and Mrs. MeLin out; that said Wilson knew they 
had this special partnership and sold them goods afterwards; that 
there was no concealment or attempt made to mislead Wilson; that 
he was there the whole time every day; that he virtually run the 
business for two or three weeks himself, as agent for the creditors 
above named, viz., from the time he came out to Houston, some time 
between the Ist and 10th of April, 1884, until he left the State, some 
time about the latter part of April, 1884—say about the 23d, 24th, 
or 25th of April, 1884; that W. 'T. Tuffly notified Wilson of McLin’s 
death by telegraphing him on the night of the death and asking him 
to come to Houston and represent the creditors, and that the special 
partnership was the result of his coming to Houston; that said firm 
of R. W. MecLin & Co. owed a great many debts and had property, 
and that Mrs. Christine I. McLin sold out her interest to W.T. Tuflly, 
and that he had the money in the bank at her disposal, and then 


17th, 1885, alleging that defendants were estopped, by reason of 


ee 
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Mr. Wilson induced her to become a special partner and put the 
money into the business; that said Wilson advised her to go into 
that special partnership. 
90 That her brother, W.'T. Tuftly, told her he did not want her 
to jeopardize the money by going into the business, and that 
Wilson assured her that it would not jeopardize her money by going 
into a special partnership; that her brother all the time said that 
he did not want to continue business unless she could be separated 
from it and not have anything to do with it, and then Mr. Wilson 
came and spoke to her about it—of course, in a friendly way—and 
advised her that it was the best way, and said several things to her 
and influenced her to go into the special partnership; that at the 
time Wilson came out the relations between him and W. T. Tuffly 
and Mrs. MeLin were quite friendly, and that Mrs. McLin imagined 
that at the time Wilson advised her in that way he was acting as 
her friend ; that her brother, W. 'T. Tuffly, did not have much to 
say, and that she had never met Mr. Wilson before; that the idea of 
W. T. Tuftly, before he conferred with Wilson, was to close out and 
not to carry on the business, and that Wilson persuaded him tocarry on 
the business; that it was known atthe time that Wilson was at Hous- 
ton that Mrs. McLin would have coming to her about $8,000 insur- 
ance money on the life of her husband as soon as it could be col- 
lected from the insurance companies, and it was expected that she 
would make loans to the firm. Defendants introduced in evidence 
the depositions of said Andrew Wilson, tending to show that as the 
representative of a large number of the creditors of the firm of R. 
W. McLin & Co. he caused their indebtedness to be transferred to the 
new firm of W. T. Tuflly, accepting the new firm instead of the old; 
that he did not carry the transfer from Mrs. MeLin to W. T. Tuflly 
and get her signature to it; that he believed Mrs. McLin to be a 
special partner in the firm of W. T. Tuffly, and that the amount to 
the credit of her husband in the firm of R. W. McLin & Co., 
91 | as represented by his share in the various properties of the 
firm, was her contribution to the special capital ; also tend- 
ing to show that he assisted in making an accounting of the prop- 
erties of the firm of R. W. McLin & Co. to see if the firm was solv- 
ent and in settlement of the accounts cf the creditors he repre- 
sented; that he represented no one but creditorsand had nothing to 
do with forming the firm of W. T. Tuffly; that he did not advise 
the forming of the firm of W.'T. ‘Tufily as it was formed or have 
anything to do with their act in that respect, and that he left Hous- 
ton, Texas, about the 25d, 24th, or 25th of April, 1884. Defendants 
also introduced in evidence the following letter, to wit: 


“Tlouston, April 4th, 1884. 
“ Mess. Morrison, Herriman & Co., New York. 

“GENTLEMEN: Herewith I send you list of creditors of the late 
firm of R. W. McLin & Co. Since the decease of the senior member 
of the firm I have continued in liquidation, and my sales are flat- 
tering. I have been disconcerted by the death of Mr. McLin, but 
will be able to pay in full within reasonable delay. I will withhold 
7—1o4 
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any payment of maturing paper until I can communicate with all 
creditors. Mr. Wilson, with the firm of Morrison, Herriman & Co., 
of your city, our largest creditor, has been communicated with and 
will call on you before coming South, who can fully explain the 
situation. I can manage to meet all liabilities with your confidence, 
which I hope you will extend to me,I giving you the assurance that 
I will reserve for your entire participation in all payments as soon 
as I begin to meet paper in due course, and will ask of you such i. 
concession as to time as others are willing to concede. | 

“ Hoping to receive favorable consideration at your hands and 

that you will extend me your counsel and confidence, | 
92 remain, yours truly, 
a. os eee, 


Also the following letter from W. T. Tuffly to Andrew Wilson, viz: | 


‘ Houston, April 4th, 1884. 


FRIEND WILson: Dispatch received last night; have mailed state- 
ment of am’ts due everybody, as requested, to all N. Y. creditors. | 
Business has been very good, and all I want is time from our prin- 
cipal creditors ; have not paid anything at all yet, but deposit money 
as fast as it comes in; also mentioned in all the letters you would 
callon them; also mailed M., H. & Co. one of them, which you can 
see. I do not think I will have any trouble to run the business if I 
can get some time on all am’ts no- due except the small bill, which > 
I would like to pay as soon as I can, with the consent of larger cred- | 
itors, of course; mail about to close; will write more fully to- 
| morrow. 


Your friend, Ww. a. RUE 
Also the following letter from said Tuflly to said Wilson : 


“ Houston, April 6th, 1854. 


FRIEND W1ison: I wired you last night and wrote you the other 
day, and mailed statement, as requested ; have not heard anything 
from any New York houses yet, but from closer houses have. ‘They 
all seem to be satisfied so far. What I would like to do is to run the 
business on the same as usual; but in order to do so I will have to 
have some time from our principle creditors (as I wrote you before), 
which, if they grant, will allow me to buy goods for cash until I 
can establish a credit for myself, as you know to replutish the stock oa 
now without money to do so would not be an easy matter, as very 
few would be willing to ship goods untill everything was straight- 
ened out. Business has been very good. I have reduced prices 
somewhat, and am selling a good many goods for cash strictly, which 

— am depositing as fast as it comes in, and am not paying 
93 anything, as I do not think it would be treating everybody 
concerned right to do so. Willis, of Galveston, next to M., H. 
& Co., are our largest creditor, and they seem to be willing to do 
anything that is right, but will not say what, but write me to go on 
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as usual; also say they are communicating with your house now. 
Let me hear from you as soon as possible. 


Your friend, W. T. TUFFLY.” 


Also the following letter from said Tuffly to said Wilson, dated 
April 27th, 1884: 
“Houston, April 27th, 1884. 
FRIEND Witson: Enclosed find list of such things as we need now. 
I did not put any am’t down, but want a small assortment of all, 
which I leave to your judgment. All of it can come by express ex- 
cept napkins, doyl-es, Irish linen, table covers, and pique. Business 
was pretty fair again yesterday—$307.00 cash. Yesterday I had 
quite a number of men—good citizens—to stop me on the street 
and come in the store also and tell me they were glad to see that the 
business was going to continue, and that I should have their custom ; 
received your dispatch from Brenham, and see you will be in New 
York earlier than you expected ; will go down to Galveston in the 
morning and get a fewstaples. Again thanking you for your many 
kind favors, I.am 
Your friend, Ww. 3. tuetusL. 


94 The evidence of W. T. Tufily also showed that he advised 

with an attorney, Mr. Hamblen, about the special partnership 
and had him draw up the papers; that Wilson came out in the in- 
terest of the creditors and was a personal friend of Mrs. MeLin and 
himself; that their relations were friendly ; that he was very anxious 
for Wilson to come out, and that if Wilson gave him any rivers he 
(Tuffly) sought it and- was solicitant for W “Ison’s good offices with 
the creditors whose authority and confidence he had, and felt that 
Wilson had it very much in his power to assist him in starting In 
the new business, and he sought his advice and counsel, and also 
had the advice of counsel, advising him and Mrs. MeLinn; that the 
attorney drew the special partnership agreement and all other papers 
relating to the transfer; that he advised with his attorney as far as 
the legal part of the matter was concerned. 

Defendants also introduced in evidence the following petitions, 
aticevite, and bonds for attachment and orders and decrees in causes 
Nos. 1327, 1328, & 13829, in the circuit court of the U.S. for the east- 

ern district of Texas, at Galveston : 


VO In the Cireuit Court of the United States for the Eastern 
District of Texas, in the Fifth Circuit, Holding Sessions at 
Galveston, Texas. 


To the honorable the judges of said court: 

Your petitioners, George A. Morrison and John Herriman, who, 
in the matters hereinafter set forth, were and still are copartners as 
merchants under the firm name and style of Morrison, Herriman 
and Company, at the city of New York, in the State of New York, 
and hereinafter styled plaintiffs, complaining of W. T. Tuflly, mer- 
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chant, at Houston, in the county of Harris and State of Texas, re- 
spectfully represent— 

That plaintiffs reside at the city of New York, in the county and 
State of New York, and that they are both citizens of the State of 
New York; that the defendant resides in the county of Harris, in 
the State of Texas, and is a citizen of the State of Texas. 

That heretofore, to wit; on the second day of October, A. D. 1884, 
defendant, for a valuable consideration, made, executed, and deliv- 
ered to plaintiffs his, defendant’s, certain promissory note, in writ- 
ing, of that date, wherein aud whereby defendant undertook and 
promised to pay to plaintiffs or their order, six months after date 
thereof, the sum of six hundred and eighty-nine and +45 dollars 
($689.48), which note will be due and payable on the fifth day of 
April, A. D. 1885; that on the sixteenth day of October, A. D. 1884, 
defendant, for a valuable consideration, made, executed, and deliv- 
ered to plaintiffs his, defendant’s, certain promissory note, in writ- 
ing, of that date, wherein and whereby defendant undertook and 
promised to pay to plaintiffs or their order, seven (7) months after 

date thereof, the sum of six hundred and eighty-nine and +455 
96 dollars ($689.48), which note will be due and payable on the 

nineteenth day of May, A. D. 1885; that on the first day of 
October, A. D. 1884, defendant, for a valuable consideration, made, 
executed, and delivered to plaintiffs his, defendant’s, certain prom- 
issory note, in writing, of that date, wherein and whereby he, defend- 
ant, promised and undertook to pay to plaintiffs or their order, 
seven (7) months after the date thereof, the sum of six hunderedand 
eighty-nine and 5, dollars ($689.48), which note will be due and 
payable on the fourth day of May, A. D.1885; that on the said first 
day of October, A. D. 1884, defendant, for a valuable consideration, 
made, executed, and delivered to plaintiffs his, defendant’s, certain 
promissory note, in writing, of that date, wherein and whereby de- 
fendant undertook and promised to pay to plaintiffs or their order, 
eight (8) months after date thereof, the sum of six hundred and 
eighty-nine and ;49; dollars ($689.49), which note will be due and 
payable on the fourth day of June, A. D. 1885. 

That on the twenty-fifth day of November, A. D. 1884, defendant, 
for a valuable consideration, made, executed, and delivered to-plain- 
tiffs his, defendant’s, certain promissory note, in writing, of that date, 
wherein and whereby defendant undertook and promised to pay to 
plaintiffs or their order, six months after date thereof, the sum of 
nine hundred and seventy-four and 6°, dollars ($974.60), which note 
will be due and payable on the twenty-eighth day of May, A. D. 
1885; that heretofore, to wit,on or about the — day of March, 1885, 
defendant drew his certain draft or bill of exchange on plain- 
tiffs, requesting plaintiffs to pay to the order of the payee thereof 
the sum of five hundred dollars, and that on, to wit, the ninth day or 
[of] March, A. D. 1885, plaintiffs paid said draft or bill of exchange, 

and that on, to wit, the — day of March, A. D.1885,defendant 
97 drew his certain draft or bill of exchange on plaintiffs, re- 
questing plaintiffs to pay to the order of the payee thereof 
the sum of two hundred and fifty dollars, and that on, to wit, the 


a 
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eleventh day of March, A. D. 1885, plaintiffs paid said draft or 
bill of exchange; that at the time of the drawing and payment 
of said drafts plaintiffs were not indebted to defendant in any sum 
and had no funds of defendant in their hands or subject to defend- 
ant’s control, but that they paid said drafts solely for the accommo- 
dation of defendant and as an advance to him of said sums of money, 
which were paid at the special instance and request of defendant, 
whereby defendant then undertook to become liable and promised 
to pay said sums of money whenever he should be thereunto re- 
quested ; yet, to pay the same or any part thereof, though long 
since due and unpaid, and though payment thereof has been de- 
manded, defendant has hitherto failed and refused and still fails 
and refuses, to plaintiffs’ damage seven hundred and fifty dollars. 
That heretofore, to wit, on the twelfth day of January, A. D. 1885, 
and on divers days subsequent thereto, at the several times specified 
in the account hereto annexed, marked Exhibit “A,” and made a 
part of this petition, plaintiffs, at the special instance and request 
of defendant, sold and delivered to the defendant certain goods, 
wares, and merchandise, in coasideration whereof defendant then 
undertook, promised, and agreed to pay plaintiffs, at the times here- 
inafter set forth, so much money as the said goods, wares, and mere 
chandise were reasonable worth, and the same were at the time of the 
sale and delivery thereof reasonably worth the sums charged there- 
for, amounting in the aggregate to the sum of four thousand one 
hundred and eighty-seven dollars and ten cents ($4,187.10); 
98 that defendant undertook, promised, and agreed to pay to 
plaintiffs said sum of money for the reasonablé value of said 
goods at the following times, to wit: On June fifteenth, 1885, the 
sum of one hundred and eighty-six dollars and seventy cents ($186.70) ; 
on July fifteenth, A. D. 1885, the sum of three thousand two hun- 
dred and eight dollars and seventy-seven cents; on August Ist, A. 
D. 1885, seven hundred and ninety-one dollars and sixty-three cents, 
and that said sums of money will be due to plaintiffs from: defend- 
ant on said last-named dates, respectively ; that on the second day 
of February, A. D. 1885, defendant, for a valuable consideration, 
made and executed and delivered to plaintiffs his, defendant’s, cer- 
tain promissory note, in writing, of that date, wherein and whereby 
he, defendant, undertook and promised to pay to plaintiifs or their 
order, fifty days after date thereof, the sum of one hundred and fifty- 
one dollars and fifty cents ($151.50), which note became due and 
payable on the twenty-seventh day of March, A. D. 1885; yet to pay 
the same or any part thereof, though long since due and unpaid, 
and though payment thereof has been demanded, defendant has 
hitherto failed and refused and still fails and refuses, to plaintiffs’ 
damage one hundred and fifty-one dollars and fifty cents ($151.50). 
That defendant is justly indebted to plaintiffs in said sums of 
money, due and to become due as hereinbefore set forth, amounting 
in the aggregate to eight thousand eight hundred and twenty-one 
dollars and thirteen cents, and that he has disposed of his property, 
in whole or in part, with intent to defraud his creditors; wherefore 
plaintiffs pray for process oftattachment. Plaintiffs further say that 
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debt unless such attachment Is issued. 


99 Wherefore plaintiffs sue and pray for citation, attachment, 


and all other proper process and, upon hearing hereof and 
after their said debts shall have all become due, for judgment against 
defendant therefor and for costs of suit and for general relief. 
And, as in duty bound, petitioners will ever pray. 
C. ANSON JONES, 
Attorney for Plaintiffs. 


THe STATE OF TEXAS, 
County of Harris. 


sefore me, the undersigned, John Kennedy, a notary public in 
and for the county of Harris, in the State of Texas, on this day per- 
sonally appeared Vernon Leman, to me known, who, being by me 
duly sworn, on oath says that he is the agent of the plaintiffs in the 
foregoing petition, composing the firm of Morrison, Herriman and 
Company, and authorized to make this affidavit in their behalf. He 
further says that the statements contained in the above and forego- 
ing petition are true; that the defendant, W. T. Tuffly, is justly in- 
debted to the plaintiffs, Morrison, Herriman & Co., in the sum of 
eight thousand eight hundred and twenty-one dollars and thirteen 
cents, due and to become due as follows, to wit: 


Cash paid for his account past due (which is principal), 


paid, as stated in petition, on his drafts .-----.---.--_- $750 OO 
Note due and unpaid March 27th, 1885 .-----..--.------ 151 50 
AU PG Ea tO einer neces enine een aieninnnvine 689 48 
Note due May 4th, | ARON GIGS ABIEN 689 48 
Note due May 19th, TTT science aicsieencuairaiee anise ininisiebianaaici asin 689 48 
I a A TR aici sie dbp babueeabebin lpi 974 60 
NS ES | EE Se Smee NREL OEL SY ERT eT aE ER 689 49 
Merchandise on open account, due and payable June 15th, 

ST is tein cee sini ess gin ihn ei laced heap et aati aeiak inl 186 70 
Merchandise on open account, due & payable July 15th, 

SF as ihininense i missive siceeinesieidieapmanianisaaieainnilini aiatsiamaiaiaiabieete 9,208 77 
100. = Merchandise on open account, due and payable Au- 
I BE Oe wiitiisnicesesieeiieisisimanuiiiitanans eiaaaicetilibiap la i gate sani 791 63 


That said W. T. Tuffly has disposed of his property, in whole or 
in part, with intent to defraud his creditors; that the attachment 
now applied for is not sued out for the purpose of injuring or harass- 
ing the defendant, and that the plaintiffs will probably lose their 
debt unless such attachment is issued. 

VERNON LEMAN. 


Subscribed and sworn to before me this the 3lst day of March, A. 
D. 1885, to certify which I hereunto set my hand and official seal. 
[ SEAL. | JOHN KENNEDY, 
Notar, y.Public in and for Harris County, Texas. 


the attachment is not sued out for the purpose of injuring or harass- 
ing the defendant, and that the plaintiffs will probably lose their 
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W. T. Tuftly, Houston, Texas, bought of Morrison, Herriman «& Co., 
importers, 503 and 505 Broadway. 
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Exuiepit A. 


New York, Jan’y 12, 1885, as Feb’y 15. 
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(Duplicate.) 


New York, January 23, 1885, as Feb’y 15. 
W. T. Tuftly, Houston, Texas, bought of Morrison, Herriman « Co., 
importers, 503 and 505 Broadway. 


4131 1 163}emb‘d net Iss 
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(Duplicate.) 


103 New YorK, Feb’y 6th, 1885,.as March 15. 


W.T. Tuffly, Houston, Texas, bought of Morrison, Herri- 
man & Co., importers, 503 and 505 Broadway. 
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New York, Feb. 18, 1885. 
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New York, February 14, 1885, as March 15. 


Messrs. W. T. Tuftly, Houston, Texas, bought of Morrison, Herri- 
man & Co., importers, 505 and 505 Broadway. 
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114 New York, February 14, 1885. 
Mr. W. T. Tuffly, Houston, Texas, bought of Morrison, Her- 
riman & Co. 
3a LO 1 46? Richardson’s linen--_.-------- ee $9 35 
if Duplicate. 


New York, February 14, 1885, as March 15. 


Messrs. W. T. Tuffly, Houston, Texas, bought of Morrison, Herri- 
| man & Co. - importers, 503 and 505 Broadway. 
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(Duplicate.) 
New York, fed. 16, 1885, as March 15. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 503 and 505 Broadway. 
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115 New York, Feb. 20, 1885, as April 1st. 


W.T. Tuffly, Houston, Texas, bought of Morrison, Herriman «& Co., 
importers, 503 and 505 Broadway. 
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New York, Feb’y 28, 1885, as April 1st. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 


importers, 503 and 505 Broadway. 


(Duplicate.) 


124 1 22-50-_-_met. oriental lace__.._.._~-- 1 57 
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136 038 
(Duplicate.) 
New York, March 4, 1885,as April 1st. 
W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 505 and 505 Broadway. 
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New York, March 12, 1885, as April 1st. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 503 and 505 Broadway. 


38070 3 97-20 met. col’d silk lace----------- 8 onan Bee 
ee ee a 183 .... Tea 
40 66 
BIE Fe DUE CRN siemens wnncivicn marin 8 40 
44 06 
F. 1 37% crepeline. 

G. 1 323 
Scat. Suet ip san tesa hilenioensaes: aca 
89 56 

(Duplicate.) 


The foregoing petition and exhibit endorsed as follows: “ No. 
1827 C. L. Morrison, Herriman & Co. vs. W. 'T. Tuffly. Original 
petition and affidavit for attachment. Filed March 31,1885. C. 
Dart, clerk.” 


120. ~=Verdict of Jury Written on Petition and Affidavit for Attachment. 


“We, the jury, find for plaintiffs debt and interest to date, nine 


‘thousand and thirty-one ;*;, dollars ($9,031.83), and that the prop- 


erty seized under the writ of attachment in the case was liable to 
said attachment, and that the proceeds of sale of the attached prop- 
erty now in the registry of the court are subject to the judgment of 
this court. 

BONNER N. McCRAVEN, Foreman.” 


Attachment Bond. Filed March 31, ’85. 
THe State or Texas, County of Harris: 
Morrison, HERRIMAN & Co. vs. W. T. TuFrFLy. 


In Circuit Court of the United States, Eastern District of Texas, at 
Galveston. 


We, the undersigned, Morrison, Herriman & Co., as principals, 
and Wm. D. Cleveland and C. Lombardi and 8. K. MecIlhenny, as 
sureties, acknowledge ourselves bound to pay to W. T. Tuffly the 
sum of nineteen thousand dollars, conditioned that the above-bound 
Morrison, Herriman & Co., plaintiffs in attachment, against the said 
W. T. Tuftly, defendant, will prosecute their said suit to effect, and 
that they will pay all such damages and costs as shall be adjudged 
against them for wrongfully suing out such attachment. 
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Witness our hands this 3lst day of March, A. D. 1880. 
MORRISON, HERRIMAN & CO., 
By VERNON LEMAN, Agent. 
WM. D. CLEVELAND. 
C. LOMBARDI. 
S. kK. McILHENNY. 
Approved. 
C. DART, 
Clerk U.S. Cire’t Court, E. D. T., G. 


121 Endorsements: “ No. 1827. Morrison, Herriman W& Co. vs. 
W. T. Tuffly. Attachment bond. Filed March 31, 1885. 
C. Dart, clerk.” 


Citation for W. T. Tuffly. Issued April drd, 1885. 
United States Circuit Court. 


The President of the United States of America to the marshal of the 
eastern district of Texas, Greeting: 

You are hereby commanded to summon W. T. Tufily, if to be 
found in your district, to be and appear before the honorable circuit 
court of the United States, at the next term thereof, to be holden for 
the fifth judicial circuit, at the court-house thereof, in the city of 
Galveston, on Monday, the second day of November next, to answer 
the petition of Geo. A. Morrison & Jno. Herriman, composing the 
firm of Morrison, Herriman & Co., filed M’ch 31, ’85 (cause No. 
1527), against him, the said W. T. Tuffly, in an action of debt on 
promissory notes and open account, of which you will serve the said 
defendant with the accompanying copy of said petition. 

Herein fail not, and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice 
[sEAL.] of the Supreme Court of the United States, and the seal of 
the circuit court thereof, at Galveston, this third day of 
April, in the year of our Lord eighteen hundred and eighty-five, 
and of American Independence the one hundred and_ ninth 
year. 
122 C. DART, 
Clerk Eastern District Texas, at Galveston, 
By W. L. HANSCOM, Deputy. 


\y 


Marshal’s Return. 


Received this writ on the 3d day of April, 1885, and I executed 
the same on the 4th day of April, 1885, by delivering to the within- 
named defendant, in Houston, in person, a true copy of this writ and 
a copy of the petition certified by the clerk of this court. 

J. G. TRACY, 
U. S. Marshal. 
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Endorsements: “C. L., No. 132 Morrison, Herriman & Co. vs. 
W.'T. Tuffly. Issued od day —- April, A. D. 1885. C. Dart,.clerk | 
U.S. court, E. D. T., Galveston, by W. L. Hanscom, deputy. Re- 
turned and filed April 6th, 1885. C. Dart, cl’k, by Geo. C. Rives, 
dept.” 


Order. 
From Minutes, March Term, April 17, 1885. | 


Morrison, HERRIMAN & sae | 
vs. 1327 


W. T. Ture .y. 


On this 17th day of April, 1885, came on to be heard the applica- 
tion of the plaintiffs in this cause for an order directing the sale of 
the personal property seized under writ of attachment issued in this 
cause; and, it appearing to the court from said application and the 
affidavit of the plaintiffs’ agent and the certificate of the marshal in 

support thereof, and from the evidence, that the keeping of 
123 said property until the trial of this cause will necessarily be 

attended with such expenses and deterioration in the value 
of the property as greatly to lessen the amount likely to be realized 
therefrom, and that it is to the interest of all parties to the cause that 
said property be sold as soon as possible, the court doth order, ad- 
judge, and decree that said property, to wit, the stock of dry goods 
now in the store in the Burns building, on the corner of Main and 
Prairie streets, in the city of Houston, Texas, and also the furniture 
and fixtures and all personal property of wh: atever kind in said said 
store levied upon and now in the hands of the marshal, as fully set 
forth in his return upon the said writ of attachment on file herein, 
be sold by the marshal as under execution, and the time for the ad- 
vertisement of said sale is hereby fixed at five days. In addition to 
the posting of notices in the usual form, the marshal is hereby au- 
thorized and directed to cause a brief notice of the time, place, and 
terms of said sale to be published in the Houston Daily Post and 
The Galveston Daily News, and will include the expense thereof in 
the costs. The clerk of this court willissue the necessary order of sale, 
which the marshal will execute and make return thereof, with the 
proceeds of said sale, according to the statutes in such cases made 
and provided, and pay said proceeds into the registry of the court. 


Morrison, HERRIMAN W& Co. 
US. ( yee 


W. T. TuFF iy. 


Upon application of the plaintifls, by their attorney, the marshal 
is permitted to amend his return upon ‘the writ of attachment issued 
in this case. 
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124 Default Judgment. 
From Minutes, November Term, Nov. 6, 1885. 


Morrison, HERRIMAN & Co. ) 
US. f 1327. 


W. T. TuFFLy. 


On this day came the plaintiffs, by their attorney, and the defend-: 
ant, having been duly served with process, came not, but wholly 
made default; wherefore it is considered and adjudged by the court 
that judgment by default be, and is hereby, entered against the said 
defendant, and that the plaintiffs have and recover from the said. 
defendant the damages by them sustained by reason of the non-pay- 
ment of the demand sued on, and that a jury be impanelled at some 

‘- future day of the term to inquire thereof. 


Final Judgment. 


Froin Minutes, Nov. 17th, 1885. 


Monragison, HERRIMAN & Co. 
vs. 1327. 
W. T. TuFFty. 


On this 17th day of November, 1885, this cause again came on to 
be heard, and the plaintiffs appeared by attorney and announced 
themselves ready to execute the writ of inquiry heretofore awarded ; 
and thereupon came a jury of twelve good and lawful men, to wit, 
Bonner N. McCraven and eleven others, who, being duly elected, 
tried, impanelled, and sworn, and having heard the evidence and 
charge of the court, returned the following verdict: 

“We, the jury, find for plaintiffs, debt and interest to date, nine 
thousand and thirty-one ;%% dollars ($9,031.83), and that the prop- 
erty seized under the writ of attachment in the ease was liable to said 
attachment, and that the proceeds of sale of the attached property 
now in the registry of the court are subject to the judgment of this 


court. 
BONNER N. McCRAVEN, Foreman.” 
125 It was thereupon ordered, adjudged and decreed by the 


court, In accordance with the verdict, that the plaintiffs, 
George A. Morrison and John Herriman, composing the firm cf 
Morrison, Herriman & Co., do have and recover of and from the 
defendant, W. T. Tuffy, the sum of nine thousand and thirty-one 
& 3%’ dollars ($9,051.55), with interest thereon at the rate of eight 
per cent. per annum from date thereof, and all costs in this behalf 
incurred, for all which let execution issue. 
And it further appearing to the court that by virtue of writ of 
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attachment in this cause certain goods, wares, and merchandise and 
other personal property of the defendant situated in the store on the 
corner of Main and Prairie streets, in the city of Houston, Texas, 
were, on the 3lst day of March, 1885, seized and levied on by the 
marshal of the eastern district of Texas, as fully shown by his return 
on said writ on file herein, and that plaintiffs, by virtue of said levy, 
acquired a lien upon said property, and that thereafter, to wit, on 
the 27th day of April, 1885, under order of sale, duly issued out of 
this court and directed to the marshal, he sold the said property 
and paid the proceeds thereof, amounting to eleven thousand six 
hundred dollars, together with the sum of ‘forty -three & ;4°, dollars, 


found on hand at the time of levying said writ, into the registry of 


this court, and that the plaintiffs have a valid lien upon said fund 
now in the court, it was further ordered, adjudged, and decreed 
that plaintiffs’ said lien be foreclosed, and that said proceeds of sale 
be applied to the satisfaction of this Judgment and all costs of court, 
and that the same be paid to the attorney of record for plaintiffs 
herein, whose receipt shall be sufficient voucher to the clerk therefor. 


126 From Minutes, November Term, Nov. 18th, 1885. 
Morrison, HERRIMAN & Co. 
Vs. 1527. 
W. T. TuFPty. ' 


Upon application of J. G. Tracy, late United States marshal for 
the eastern district of Texas,and upon proof being made to the satis- 
faction of the court, it Is ordered that his account of expenses in- 
curred and paid by him, as marshal, in this suit, aggregating the 
sum of six hundred and eight 8 dollars ($608.58), be, and the 
same is hereby, approved and. the said amount taxed as costs in the 


case. 


Original Petition in Case No. 1328, Dunham, Buckley & Co. vs. W. T. 
Tufily, with Affidavit and Verdict of Jury. Filed March ol, 1885. 


In the Cireuit Court of the United States for the Eastern District of 
Texas, in the Fifth Circuit, Holding Sessions at Galveston, Texas. 


To the honorable the judges of said court: 

Your petitioners, James H. Dunham, William Buckley, and 
Charles H. Webb, who, in the matters hereinafter set forth, were 
and still are cop: irtners under the firm name and style of Dunham, 
Buckley and Company, at New York, in the State of New York, and 
hereinafter styled plaintiffs, complaining of W. T. Tufily, merchant 
at Houston, Texas, respectfully represent that plaintiffs reside at 
New York, in the county and State of New York, and that they are 
all citizens of the State of New York; that the defendant resides at 
Houston, in the county of Harris and State of Texas, and that he 

is a citizen of the State of Texas; that heretofore, to wit, on 
127 ~=the 14th day of February, 1885, plaintiffs, at the special in- 
stance and request of defendant, sold and delivered to the 


WR ET 
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defendant certain goods, wares, and merchandise. In consideration 
whereof defendant then undertook, promised, and agreed to pay 
plaintiffs, at the times hereinafter set forth, so much money as the 
said goods, wares, and merchandise were reasonably worth, and that 
the same were, at the time of sale and delivery thereof, reasonably 
worth the sums charged therefor, amounting in the aggregate to 
one thousand and seven «& ;°,3; dollars ($1,007.93); that defendant 
undertook, promised, and agreed to pay plaintiffs said sum of money 
for the reasonable value of said goods at the following times, to wit: 
On May Ist, 1885, the sum of one hundred and sixty-six 8; dollars 
($166.68), and on July Ist, 1885, the remainder thereof, amounting to 
the sum of eight hundred and forty-one & 72°, dollars ($841.25), and 
that said sums of money will be due to plaintiffs from defendant on 
said last-named dates, respectively; that defendant is justly in- 
debted to plaintiffs in said sums of money, which will be due on 
said last-named dates, respectively,and amounting in the aggregate 
to $1,007.93, and that he has disposed of his property, in whole or 
in part, with intent to defraud his creditors. Wherefore plaintiffs 
pray for process of attachment. Plaintiffs further say that the at- 
tachment is not sued out for the purpose of injuring or harassing 
the defendant, and that the plaintiffs will probably lose their debt 
unless such attachment is issued. 
Wherefore plaintiffs sue and pray for citation, attachment, and 
all other proper process, and upon hearing hereof and after their 
said debt shall have all become due for Judgment against 
128 defendant therefor and for costs of suit and for general relief. 
And, as in duty bound, petitioners will ever pray. 
C. ANSON JONES, 
Attorney for Plaintiffs. 


THE STATE OF TEXAS, 
County of Harris. 


Before me, the undersigned, John Kennedy, a notary public in 
and for the county of Harris, in the State of Texas, on this day per- 
sonally appeared H. W. Chapman, to me known, who, being by me 
duly sworn, on oath says that he is the agent of the plaintiffs in the 
foregoing petition, composing the firm of Dunham, Buckley & Co., 
and authorized to make this affidavit in their behalf. He further 
says that the statements contained in the above and foregoing peti- 
tion are true; that the defendant, W. T. Tuffly, is justly indebted to 
the plaintiffs, Dunham, Buckley € Company, in the sum of one 
thousand and seven «& ;°3, dollars ($1,007.93), and that the same will 
be due and payable as follows, to wit: One hundred and sixty-six & 
joo dollars ($166.68) on May Ist, 1885, and eight hundred and forty- 
one & ;°; dollars ($841.25) on July Ist, 1885; that said W. T. Tuf- 
fly has disposed of his property, in whole or in part, with intent to 
defraud his creditors; that the attachment now applied for is not 
sued out for the purpose of injuring or harassing the defendant, and 
that 7" will probably lose their debt unless such attachment 
is issued. 


H. W. CHAPMAN. 
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Subscribed and sworn to before me this 28 day of March, A. D. 
1885, to certify which I hereto set my hand and official seal. 
JOHN KENNEDY, 
[ SEAL. |] Notary Public in and for Harris County, Texas. 


129 Endorsements: “ No. 1828,C. L. Dunham, Buckley & Co. 
vs. W. T. Tuffly. Original petition and affidavit for attach- 
ment. Filed March 31; 1885. C. Dart, clerk.” 


Verdict of jury endorsed on petition: “ We, the jury, find for 
plaintiffs, debt, one thousand and seven ,%°, dollars ($1,007.93), and 
that the property seized under the writ of attachment and that the 
proceeds of sale of the attached property now in the registry of the 
court are subject to the judgment of this court. Bonner N. Me- 
Craven, foreman.” 


Attachment Bond. Filed March 31, 1885. 


In the Circuit Court of the U. S., Eastern Dist. of Texas, at Galveston. 


DuNnHAM, BuckLeEy & Co. 
VS. 
W. T. TuFrr iy. 


THE STATE OF TExas, County of Harris: 


We, the undersigned, Dunham, Buckley & Co., as principals, and 
W. L. Foley and John Kennedy, as sureties, acknowledge ourselves 
bound to pay to W. T. Tuttly the sum of two thousand and twenty- 
five dollars, conditioned that the above-bound Dunham, Buckley & 
Co., plaintiffs in attachment against the said W. 'T. Tuffly, defend- 
ant, will prosecute their said suit to effect, and that they will pay 
all such damages and costs as shall be adjudged against them for 
wrongfully suing out such attachment. 

Witness our hands this 28th day of March, 1885. 

DUNHAM, BUCKLEY & CO., 
By H. W. CHAPMAN, Agent. 
W. L. FOLEY. 
JOHN KENNEDY. 
13 Approved. 
C. DART, 
Clerk U. S. Circ’t Court, E. D. T., G. 


Endorsements: “ No. 1828, C. L. Dunham, Buckley & Co. vs. W. 
T. Tuffly. Attachment bond. Filed March 351, 1885. C. Dart, 
clerk.” 
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Citation. Issued April 3, 1885. 


United States Circuit Court. 


The President of the United States of America to the marshal of the 
eastern district of Texas, Greeting: 

You are hereby commanded to summon W. T. Tufily, if to be 
found in your district, to be and appear before the honorable circuit 
court of the United States, at the next term thereof, to besholden for 
the fifth judicial circuit, at the court-house thereof, in the city of 
Galveston, on Monday, the second day of November next, to answer 
the petition of Jas. H. Dunham, Wm. Buckley, & Chas. H. Webb, 
composing the firm of Dunham, Buckley & Co., filed M’ch 31, ’8d 
(cause No. 1328), against him, the said W. T. Tuffly, in an action of 
debt on open account in the sum of $1,007.93, of which you will 
serve the said defendant with the accompanying copy of said petition. 

Herein fail not, and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
(seat. ] preme Court of the United States, and the seal of the circuit 

“I eourt thereof, at Galveston, this 3d day of April, in the 
year of our Lord eighteen hundred and eighty-five, and of American 
Independence the one hundred and ninth. 
151 C. DART, 
Clerk Eastern District Texas, at Galveston, 
By W. L. HANSCOM, Deputy. 


Marshal’s Return. 


Received this writ on the od day of April, 1885, and I executed 
the same on the 4th day of April, 1885, by delivering to the within- 
named defendant, in Houston, in person a true copy of this writ and 
a copy of the petition, certified by the clerk of this court. 

J. G. TRACY, 
U. S. Marshal. 


Endorsements: “ C. L., No. 1528. Dunham, Buckley & Co. vs. W. 
T. Tuffly. Issued 5d day of April, A. D. 1885. CC. Dart, clerk U.S. 
court, E. D. T., Galveston, by W. L. Hanscom, deputy. Returned 
and filed April 6, 1885. C. Dart, clerk, by Geo. C. Rives, dept.” 

Default Judgment. 
Irom Minutes, November Term, November 6th, 1885. 
DuNHAM, Buck Ley «& Co. 
vs. 1528. 
W. T. Ture ty. 


On this day came the plaintiffs, by their attorney, and the de- 
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fendant, having been duly served with process, came not, but wholly 
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made default ; wherefore it is considered and adjudged by the court 
that judgment by default be, and is hereby, entered against the said 
defendant, and that the plaintiffs have and recover from the said 
defendant the damages by them sustained by reason of the non-pay- 
ment of the demand sued on. 

It is further ordered that ajury be impaneled at some future day 
of the term to inquire of the said damages. 


132 Final Judgment. 
From Minutes, November Term, November 17th, 1885. 


DunuaAM, Buckley & Co. 
) 
328. 


VS. 1. 
W. T. TuFFty. ( 


On this 17th day of November, 1885, this cause again came on to 
be heard, and the plaintiffs appeared, by their attorney, and an- 
nounced themselves ready to execute the writ of inquiry heretofore 
awarded; and thereupon came a jury of twelve good and lawful 
men, to wit, Bonner N. McCraven and eleven others, who, being 
duly elected, tried, impaneled, and sworn, and having heard the evi- 
dence and charge of the court, returned the following verdict: 


“We, the jury, find for plaintiffs, debt, one thousand and seven 
735 dollars ($1,007.93), and that the property seized under the writ 
of attachment and that the proceeds of sale of the attached property 
now in the registry of the court are subject to the judgment of this 


court. 
BONNER N. McCRAVEN, Foreman.” 


It was thereupon ordered, adjudged, and decreed by the court, in 
accordance with the verdict, that the plaintiffs, James H. Dunham, 
William Buckley, and Charles H. Webb, composing the firm of 
Dunham, Buckley & Co., do have and recover of and from the de- 
fendant, W. T. Tuftly, the sum of one thousand and seven ;'3, 
dollars ($1,007.93), with interest thereon, at the rate of eight per 
cent. per annum, from date hereof, and all costs in this behalf in- 
curred; for all which let execution issue. 

And it further appearing to the court that, by virtue of writ ot 
attachment in this cause, certain goods, wares, and merchandise and 

other personal property of the defendant, situated in the store 
133 ~=on the corner of Main and Prairie streets, in ‘he city of Hous- 

ton, Texas, were, on the 3lst day of March, 1885, seized and 
levied on by the marshal of the eastern district of Texas, as fully 
shown by his return on said writ, on file herein, and that plaintiffs, 
by virtue of said levy, acquired a lien upon said property, and that 
thereafter, to wit, on the 27th day of April, 1885, under order of sale 
duly issued out of this court and directed to the marshal, he sold the 
said property and paid the proceeds thereof, amounting to eleven 
thousand six hundred dollars, together with the sum of forty-three 
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& 1°. dollars found on hand at the time of levying said writ, into 
the registry of this court, and that the plaintiffs have a valid lien 
upon said fund now in the court, it was further ordered, adjudged, 
and decreed that plaintiffs’ said lien be foreclosed, and that the bal- 
ance of said proceeds of sale, after satisfying the judgment and costs 
in ease No. 1327 on the law docket of this court, entitled Morrison, 
Herriman & Co. vs. W. T. Tuffly, the levy in this case being made 
subject to the levy in said case No. 1327, or so much of the balance 
of said proceeds as may be sufficient to pay the same, be applied to 
the satisfaction of this judgment and all costs of court, and that the 
same be paid to the attorney of record for plaintiffs, whose receipt 
shall be a sufficient voucher to the clerk for such payment. 


DunuAM, Buckiey & Co. 
US. 1328. 
W. T. Ture ry. 


Upon application of J. G. Tracy, late United States marshal for 
the eastern district of Texas, and upon proof being made to the sat- 
isfaction of the court, it is ordered that an allowance of thirty-eight 
dollars be made to him for the services specified in the application, 
and the said amount is hereby taxed as costs in the case. 


134 Original Petition and Affidavit for Attachment in Case No. 1329, 
W. H. Lyon & Co. v. W. T. Tuffly. Filed March 31st, 1885. 


In the Circuit Court of the United States for the Eastern District 
r ° ‘: ” . : N . my 
of Texas, in the Fifth Circuit, Holding Sessions at Galveston, 
Tex: 
exas. 


To the honorable the judges of said court: 

Your petitioners, William H. Lyon, James O. Carpenter, and 
Joseph H. T. Martin, who, in the matters hereinafter set forth, were 
and still are copartners under the firm name and style of William 
H. Lyon and Company, at New York, in the State of New York, 
and hereinafter styled plaintiffs, complaining of W. T. Tuffly, mer- 
chant, at Houston, in the county of Harris and State of Texas, re- 
spectfully represent— 

That plaintiffs reside at the city of New York, in the county and 
State of New York, and are all citizens of the State of New York; 


that the defendant resides in the county of Harris, in the State of 


Texas, and is a citizen of the State of Texas. 

That heretofore, to wit, on the twentieth day of October, A. D. 1884, 
defendant, for a valuable consideration, made, executed, and deliv- 
ered to plaintiffs his, defendant’s, certain promissory note, in writ- 
ing, of that date, wherein and whereby defendant undertook and 
promised to pay to plaintiffs or their order, five months after date 
thereof, the sum of five hundred and seventy-six dollars and thirty- 
six cents ($576.36), a copy of which note is hereto annexed, marked 
Exhibit B, and is made a part of this petition, which note became 
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due and payable on the twenty-third day of March, A. D. 1885; yet 


to pay the same or any part thereof, though long since due 
135 and unpaid, and though payment thereof has been demanded, 

defendant has hitherto failed and refused and still fails and 
refuses, to plaintiffs’ damage five hundred and seventy-six dollars 
and thirty -sIx cents ($076. 36). 

That heretofore, to wit, on the tenth day of October, A. D. 1884, 
defendant, for a valuable consideration, made, executed, and deliv- 
ered to plaintiffs his, defendant’s, certain promissory note, In writing, 
of that date, wherein and whereby defendant undertook and prom- 
ised to pay to plaintiffs or their order, six months after date thereof, 
the sum of five hundred and seventy-six dollars and thirty-seven 
cents, a copy of which note is annexed hereto and marked “ Exhibit 
A,” and is made a part of this petition ; which said note will be due 
and payable on the thirteenth day of April, A. D. 1885. 

That, heretofore, to wit, on the fifth day of November, A. D. 1884, 
and on divers days subsequent thereto, at the several times specified 
in the invoices hereto annexed, marked Exhibits “C0,” “ D,” and 
“Ki,” and made a part of this petition, plaintiffs, at the special in- 
stance and request of defendant, sold and delivered to defendant cer- 
tain goods, wares, and merchandise, in consideration whereof de- 
fendant then undertook, promised, and agreed to pay plaintiffs, at 
the times hereinafter set forth, so much money as the said goods, 


‘wares, and merchandise were reasonab ly w orth, and that the same 


were, at the time of the sale and delivery aga reasonably worth 
the sums charged therefor, amounting in the aggregate to one hun- 
dred and twe onty- -six dollars and eighty- five cent west 26.85); that de- 
fendant undertook, promised, and. agreed to pay to plaintiffs said 
sum of money for the reasonable value of said goods at the follow- 
ing times, to wit: On the fifth day of May, A. D. 1885, the sum of 

forty dollars ($40.00); on the twelfth day of M: ay, A. D. 1885, 
136 the sum of six dollars ($6.00), and on the second d: ay of June. 

A. D. 1885, the sum of eighty dollars and eighty- -five cents; 
and that said sums of money will be due to plaintiffs from defend- 
ant on said last-named dates, respectively. 

That defendant is justly indebted to plaintiffs in said sums of 
money, due and to become due as hereinbefore set forth, amounting 
in the aggregate to twelve hundred and seventy-nine dollars and 
fifty-eight cents, and that he has disposed of his property, in whole 
or in part, with intent to defraud his creditors; wherefore plain- 
tiffs pray for process of attachment. Plaintiffs further say that 
the attachment is not sued out for the purpose of injuring or harass- 
ing the defendant, and that the plaintiffs will probably lose their 
debt unless such attachment Is issued. 

Wherefore plaintiffs sue and pray for citation, attachment, 
and all other process and, upon hearing hereof and after their 
said debt shall all have become due, for judgment against defendant 
therefor and for costs of suit and for general relief. 

And, as in duty bound, petitioners will ever pray. 

ANSON JONES, 
Attorney for Plaintiffs. 
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Exuipsir “A.” 


$576.57. Houston, Tex., Oct. 10th, 1884. 


Six months after date I promise to pay to the order of Wim. H. 
Lyon & Co. five hundred seventy-six and ;';5 dollars at the City 
Bank of Houston, value received. 

W. T. TUFFLY. 


Due Ap’! 153, 85. 


=—— 
(Copy.) ) 
13 Exuipit “ B.” 
$576.36. Houston, Trex., Oct. 20th, 1884. 
Five months after date I promise to pay to the order of Wm. H. 
Lyon & Co. five hundred seventy-six and ;36; dollars at the City | 
3ank of Houston, vaiue received. | 
W. T. TUFFLY. 
Due March 28, ’85. 
(Copy.) 
Exuipir “C.” 
New York, Nov. 5th, 1884. 
W. T. Tuffly, Houston, Texas, bought of Wm. H. Lyon & Co., . ae 
importers & jobbers of fancy goods, notions, ribbons, hosiery, 
gloves, white goods, cashmeres, flannels, silks, &c., Nos. 483 & 485 
Broadway. 
Terms, 6 mos. 
(Duplicate.) 
a ee I Dae nsinie wien dienes nerentint tne gence 40 00 
Eexuipitr “ D.” 
New York, Nov. 12th, 1884. 
rqyo6rry ‘ ' - i 
W. T. Tufily, Houston, Tex., bought of Wm. H. Lyon & Co., im- | 
porters & jobbers of fancy goods, notions, ribbons, hosiery, gloves, | 
white goods, cashmeres, flannels, silks, &c., Nos. 483 & 485 Broad- 3 


Terms, 6 mos. 
(Duplicate.) 


1 gross 1080 6} p’rl & steel buttons, 6.00_.--.--.._...-...____ 6 00 


<TR 
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138 EXxHIpitT “ KE.” 


New York, Dec. 2nd, 1885. 


W. T. Tuffly, Houston, Tex., bought of Wm. H. Lyon & Co., im- 
porters & jobbers of fancy goods, notions, ribbons, hosiery, gloves, 
white goods, cashmeres, flannels, silks, &c., Nos. 485 and 485 Broad- 
way. 


Terms, 6 mos. 


(Duplicate.) 

1 dz. ih ahh cack tad dain esto tac isin od OO 
re ca ESRC Se er ee mee iin ae 
S oes © een ok, tipo, 1.15 ......... .......+....... 4 60 
alia . “ ptagin: « Rene TEA RO MSeUNe st 18 90 
a ese ” - aria tine ic ical nl ees liaa 27 20 
2s. "ee 1 ¥ ; TY sdictiskide os ceohesrendpiniaaielieamneseaanaall 23 65 
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Tue STATE OF TEXAS, 
County of Harris. 


sefore me, the undersigned, John Kennedy, a notary public in 
and for the county of Harris,in the State of Texas, on this day per- 
sonally appeared Vernon Leman, to me known, who, being by me 
duly sworn, on oath says that he is the agent of the plaintiffs in the 
foregoing petition, composing the firm of William H. Lyon and Com- 
pany,and authorized to make this affidavit in their behalf. He fur- 
ther says that the statements contained in the above and foregoing 
petition are true; that the defendant, W. T. Tuffly, is justly indebted 
to the plaintiffs, Wm. H. Lyon & Co., in the sum of twelve 
1389 ~=hundred and seventy-nine dollars and fifty-eight cents, due 
and to become due as follows, to wit: $576.86 by note due on 
March 27th, 1885; $576.87 by note due on April 13th, 1885; $40.00 
due on May Sth, 1885; $6.00 on May 12th, 1885, and $80.85 due on 
June 2d, 1885; that said W. T. Tufily has disposed of his property, 
in whole or in part, with intent to defraud his creditors; that the 
attachment now applied for is not sued out for the purpose of in- 
juring or harassing the defendant, and that the plaintiffs will prob- 
ably lose their debt unless such attachment is issued. 
VERNON LEMAN. 


Subscribed and sworn to before me this the 31 day of March, A. D. 
1885, to certify which I hereunto set my hand and official seal. 
[SEAL. | JOHN KENNEDY, 
Notary Public in and for Harris County, Texas. 


Endorsements: “ No. 1329, C. L. W. H. Lyon & Co. vs. W. T. 
Tuffly. Original petition and affidavit for attachment. Filed March 
dlst, 1885. C. Dart, clerk.” 
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Verdict of Jury Written on Petition. 


“We, the jury, find for plaintiffs, debt and interest to date, thir- 
teen hundred and forty-seven ,j45 dollars ($1,347.17), and that the 
property seized under the writ of attachment in the case was liable 
to said attachment, and that the proceeds of sale of the attached 
property now in the registry of the court are subject to the judg- 


ment of this court. 
BONNER N. McCRAVEN, Foreman.” 


140 Attachment Bond in Case 1329. Filed March 31, ’85. 


In the Circuit Court of the United States, Eastern District of Texas, 
at Galveston. 


Wma. H. Lyon & - 
vs. 
W. T. TurFFty. | 


THe STATE OF TEXAS, 
County of Harris. 


We, the undersigned, Wm. H. Lyon & Co., as principal, and W. 
L. Foley and Thos. R. Franklin, as sureties, acknowledge ourselves 
bound to pay to W. T. ‘Tuftly thesum of twenty-six hundred dollars 
($2,600.00), conditioned that the above-bound Wm. H. Lyon & Co., 
plaintiffs in attachment against the said W. T. Tuftly, defendant, 
will prosecute their said suit to effect, and that they will pay all 
such damages and costs as shall be adjudged against them for wrong- 
fully suing out such attachment. : 

Witness our hands this 3lst day of March, 1885. 

WM. H. LYON & CO., 
By VERNON LEMAN, Agent. 

W. L. FOLEY. 

THOS. R. FRANKLIN. 

Approved. 

C. DART, 
Clerk U.S. Circt Court, BE. D. T., G. 


Endorsements: “C. L., 1529. Wm. H. Lyon & Co. to W. T. Tuffly. 
Attachment bond. Filed March 31, ’85. C. Dart, clerk.” 


141 Citation for W. T. Tuffly in Case No. 13829, Wm. H. Lyon & 
Co. vs. W. T. Tuffly. Issued April 3, 1885. 


United States Circuit Court. 


The President of the United States of America to the marshal of 
the eastern district of Texas, Greeting: 
You are hereby commanded to summon W. T. Tuflly, if to be 
found in your district, to be and appear before the honorable circuit 
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court of the United States, at the next term thereof, to be holden for 
the fifth judicial circuit, at the court-house thereof, in the city of 
Galveston, on Monday, the second day of November next, to answer 
the petition of Wm. H. Lyon, Jas. O. Carpenter, & Joseph H. T. 
Martin, composing firm of Wm. H. Lyon & Co., filed M’ch 31, ’85 
(cause No. 1329), against him, the said W. T. Tuffly, in an action of 
debt on promissory notes and open account, of which you will serve 
the said defendant with the accompanying copy of said petition. 

Herein fail not, and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court 
thereof, at Galveston, this 3rd day of April, in the year of our Lord 
eighteen hundred and eighty-five, and of American Independence 
the one hundred and ninth year. 

[SEAL. ] C. DART, 
Clerk Eastern District Texas, at Galveston, 
By W. L. HANSCOMB, Deputy. 


142 Marshal’s Return on Citation. 


: . 

received this writ on the 5rd day of April, 1885, and I executed 
the same on the 4th day of April, 1885, by delivering to the within- 
named defendant, in Houston, in person, a true copy of this writ 
and a copy of the petition, certified by the clerk of this court. 


J. G. TRACY. 


Endorsements on citation: “C. L., No. 1829. Wm. H. Lyon vs. 
W. T. Tuffly. Issued 5d day of April, A. D. 1885. C. Dart, clerk 
U.S. court, E. D. T., Galveston, by W. L. Hanscom, deputy. Re- 
turned & filed April 6th, 1885. C. Dart, clerk, by Geo. C. Rives, 
dept.” 


Default Judgment. 
Irom Minutes, Nov. 6th, 1885. 


Wma. H. Lyon & Co. } 
VS. 1329. 


W. T. Turr cy. 


On this day came the plaintiffs, by their attorney, and defendant, 
having been duly served with process, came not, but wholly made 
default ; wherefore it is considered and adjudged by the court that 
judgment by default be, and is hereby, entered against the said de- 
fendant, and that plaintiffs have and recover from the said defend- 
ant the damages by them sustained by reason of the non-payment 
of the demand sued on. It is further ordered that a jury be im- 
paneled at some future day of the term to inquire of the said dam- 
ages. 


1I—15 
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143 Final Judgment. 


From Minutes, Nov. 17th, 1885. 
W. H. Lyon & a his 
1329. 


VS. 
W. T. TurFiy 
On this 17th day of November, 1885, this cause again came on to 
be heard, and the plaintiffs appeared ‘by attorney and announced 
themselves ready to execute the writ of inquiry heretofore awarded; 
and thereupon came a jury of twelve good and lawful men, to wit, 
3onner N. McCraven and eleven others, who, being duly elected, 
tried, impaneled and sworn, and having heard the evidence and 


charge of the court, returned the following verdict : 


Verdict. 


“We, the jury, find for the plaintiffs, debt and interest to date, 
thirteen: hundred ark] forty-seven ;;45 dollars ($1,547.17), and that 
the property seized under the writ of attachment in tie case was 
liable to said attachment, and that the proceeds of sale of the at- 
tached property now in the registry of the court are subject to the 
judgment of this court. 


BONNER N. McCRAVEN, Foreman.” 


It was thereupon ordered, adjudged, and decreed by the court, in 
accordance with the verdict, that the plaintiffs, W illiam H. Lyon, 
James O. Carpenter, and Joseph H. T. Martin, composing the firm 
of William HH. Lyon and Company, do have and recover of and 
from the defendant, W. T. Tuffly, the sum of thirteen hundred and 
forty-seven dollars and seventeen cents ($1,347.17), with interest 
thereon at the rate of eight per cent. per annum from date hereof, 
and all costs in this behalf ineurred, for all which let execution 
issue. 

And it further appearing to the court that by virtue of writ of at- 
tachment in this cause certain goods, wares, and merchandise and 
other personal property of the defendant situated in the store on the 

corner of Main and Prairie streets, in the city of Houston, 
144 ‘Texas, were, on the 51st day of March, 1885, seized and levied 

on by the marshal of the eastern district of Texas, as fully 
shown by his return on writ on file herein, and that plaintiffs by 
virtue of said levy acquired a lien upon said property, and that 
thereafter, to wit, on the 27th day of April, 1885, under order of sale, 
duly issued out of this court and directed to the marshal, he sold the 
said property and paid the proceeds thereof, amounting to eleven 
thousand six hundred dollars, together with the sum of forty-three 
and seventy-one-hundredths dollars, found on hand at the time of 
levying said writ, into the registry of this court, and that the plain- 
tiffs have a valid lien upon said fund now in the court, it was 
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further ordered, adjudged, and decreed that plaintiffs’ said lien be 
foreclosed, and that the balance remaining of the said proceeds of 
sale after the payment of the judgments and costs in case No. 1327 
on the docket of this court, entitled Morrison, Herriman & Co. vs. 
W. 'T. Tuffly, and No. 1828, entitled Dunham, Buckley & Co. vs. W. 
T. Tuftly, the levy in this case being made subject to the levies In 
said cases Nos. 1827 & 1328, be applied to the satisfaction pro tanto 
of this judgment and all costs of court herein, and that the same be 
paid to the attorney of record for plaintiffs herein, whose receipt 
shall be a sufficient voucher to the clerk for such payment. 

And it further appearing to the court that by virtue of the writ of 
attachment issued in this cause the marshal of the eastern district of 
Texas did, on the 31st day of March, 1885, levy upon and seize the 
following real estate, to wit: A one-half interest in blocks numbers 
one hundred and tw enty-six (126), one hundred and twenty-seven 
(127), one hundred and thirty-one (181), one hundred and thirty- 

two (132), 133, one hundred and_ thirty-four (134), in 
145 “Ryan’s Addition” to the city of Houston; lots eleven (11), 

twelve (12), thirteen (13), and fourteen (14), in block two (2), 
in “Johnson’s Addition ” to the city of Houston, and block number 
sixty-two (62) in “ Baker’s Addition,” of subdivision of lot thirty- 
five (85) in the O. Smith survey, all in Harris county, Texas, and 
that by virtue of said levy plaintiffs acquired, on March 51, 1885, a 
lien upon the said real estate, it was further adjudged and decreed 
that said lien be foreclosed, and that an order of sale shall issue to 
the marshal directing him to seize and sell the same as under exe- 
cution in satisfaction of this judgment, and if the proceeds of such 
sale be insufficient tosatisfy the judgment, then to m: io the money or 
any balance thereof remaining unpaid out of any other property of 
the defendant as in case of ordinary executions. 


Wa. H. Lyon & — 
VS. 13 


W. T. Turrty. 


yAS) 


Upon application of J. G. Tracy, late United States marshal for 
the eastern district of Texas, and upon proof being made to the satis- 
faction of the court, it is ordered that an allowance of thirty-eight 
dollars be made to him for the services specified in the application, 

and the said amount is hereby taxed as costs in the case. — 
146 The proof showed tbat on the 26th of March, 1884, W. T. 

Tutiy and Rh. W. McLin were and for some time prior thereto 
had been copartners in the business of selling staple and fancy 
dry goods at Houston, Texas, under the firm name and style of R. 
W. MecLin & Co., and that on March 26, 1884, said copartnership 
was dissolved by the death of Rh. W. McLin. ‘There was also proof 
tending to show that the interest of R. W. MeLin in said partner- 
ship business was community property of himself and his deceased 
wife, Christine KE. McL in—that is to say, property acquired by the 
joint industry and skill of his said wife and himself after their 


marriage. 
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The evidence also showed that said R. W. McLin left surviving 
him, as his sole heirs, his said wife Christine and their two infant 
children. The evidence also showed that no administration was 
ever had upon the estate of R. W. McLin, deceased. 

There was evidence also which tended to show that the mother 
of Mrs. Christine E. McLin had given the latter money, which went 
into the said business of R. W. McLin & Co., and also proof tending 
to show that at the date of the death of R. W. McLin the firm of 
R. W. MeLin & Co. was largely indebted, and after the death of R. 
W. McLin his surviving wife, Christine E. McLin, in consideration 
of having the estate of R. W. McLin, deceased, released from such 
debts and $6,419.36 in cash, she, as survivor, conveyed to W. T. 
Tuffly all of the property of said late firm. 

There was evidence introduced by plaintiff tending to show that 
Mrs. Christine E. MecLin contributed to the common stock of the 
firm of W. T. Tuffly in cash before the filing of the certificate of 
special partnership the amount which she was required by said 

certificate to pay in order to make her a special partner, 
147 ‘to wit, the sum of $5,419.36, and that she got the money from 

a sale by her to W. T. Tuffly of her late husband’s interest in 
the firm of R. W. McLin & Co. There was evidence adduced by 
defendants tending to show that after the death of R. W. MecLin an 
account of the affairs of R. W. MecLin & Co. was taken, and that 
from the books and actual examination and estimate of the value 
of the goods on hand an estimate was made of the surplus due the 
partners In the firm of R. W. MeLin & Co. on the Ist day of April, 
1884, and that R. W. McLin’s net interest in said firm was thus 
found to be $6,419.36, and that this interest was arrived at by esti- 
mating the assets of the firm, including the debts due to it, and 
deducting from the assets the liabilities of the firm, and that the 
conveyance by Mrs. McLin to W. T. Tuffly of this interest of her 
deceased husband in said firm of R. W. MchLin & Co. constituted 
her contribution to the common stock, and that she did not in fact 
contribute any actual cash as her contribution to the common stock 
of the firm of W. 'T. Tuffly in order to make her a special partner 
therein, except as hereinbefore stated. 

Plaintiff introduced in evidence the conveyance or transfer from 
Christine E. McLin te W. T. Tuffly as follows: 


Statement. Trial Balance of R. W. McLin & Co., Houston, Texas, 
Apri 1st, 1884. 

$1,803 24 
Merchandise .. 30,198 35 
Real estate 1,850 00 
Store fixtures, horse & wagon, &c___--_- wv 1,600 OO 
Personal aaah wi iiaccabiks lies coduceialiilelidteandes 6,999 | 14,604 
3uilding ass’n stock 
Bills payable 10,389 
Ww. T. Tuttly | 11,288 
R. W. McLin 6.419 : 


$42,701 
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148 STATE oF TEXAS, 
County of Harris. 


Whereas the late firm of R. W. MeLin & Co. was composed of R. 
W. McLin and W. T. Tuffly, and said R. W. McLin departed this 
life on the 26th day of March, 1884, leaving Christine E. MecLin 
surviving widow; and whereas the said firm was largely indebted, 
and on the first day of April, 1884, the day to which it was possible 
to balance the books, the affairs of said firm is[are] shown by the an- 
nexed statement from the trial balance of the books of said firm ; and 
whereas W. T. Tuftly has arranged for full settlement of all claims 
against said late firm and obtained a release of the estate of R. W. 
McLin from liability on account of the same: Now, therefore, in 
consideration of the premises, [ do hereby transfer, sell, and assign 
unto W, T. Tuffly all and singular the goods, wares, and merchan- 
dise belonging to said firm of R. W. McLin & Co., and also all book 
accounts, stock and certificates of stock, and all real estate of said 
firm, and bills receivable, and all property of every name and na- 
ture belonging to said firm, to be held by him from this day. 

In witness whereof I have hereunto set my hand, at Houston, this 
24th day of April, 1884. 

CHRISTINE E. McLIN. 


THE STATE OF TEXAS, | 
County of Harris. f 


sefore me, Garrett Hardcastle, a notary public for and within 
said State and county, on this day personally appeared Mrs. Christina 
E. MecLin, known to me to be the person whose name is subscribed t 
the foregoing instrument, and acknowledged to me that she executed 
the same for the purposes and consideration therein expressed. 

Given under my hand and seal of office this 24th day of April, 
A. D. 1884. 

[SEAL. | GARRETT HARDCASTLE, 
Notary Public, Harris County, Texas. 


149 Endorsed: “C. L., 13852. LR. W. MelLin, by Christine EF. 
McLin, to W. T. Tuttly. Billof sale & transfer. Filed April 
10th, 1886. C. Dart, clerk ” 


There was also evidence tending to show that in making the afore- 
said estimate of the assets and liabilities of the firm of R. W. Me- 
Lin & Co. to arrive at the net interest of each of the partners a 
mistake was made, and some four hundred or five hundred dollars 
of liabilities was omitted, which would have made the net interest 
of R. W. McLin less by one-half of said omitted Habilities than it 
was estimated to be as above set forth. 

There was also evidence tending to show that after the time to 
which the above estimute was made (April 1, 1884), and before the 
formation of the partnership between Tuflly and Mrs. MeLin, the 
sum of $314.30 in actual cash was drawn by Mrs. McLin from the 
partnership funds of R. W. McLin & Co. on April 10, 1884, and was 


Se es eh Cet ct 
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charged to her account, and that this sum was not repaid by her at 
any time, and that at the time of the forming of the partnership 
between her and W. T.'Tuffly and — said sum of $6,419.36 was placed 
to the credit of her account, the above sum of $314.30 stood as a 
debit against it. 

There was also evidence tending to show that at the time of the 
assignment Mrs. McLin owned property in her individual right over 
and above that exempt by law from execution, and that she did not 
put in the $6,419.36 necessary to make her a special partner in the 
firm of W. 'T. Tufhy by $514.50; that the above estimate of the in- 
terest of R. W. McLin, dee’d, in the business and property of R. W. 

McLin & Co. was based upon the assumption that the goods 
150 ~——-were worth a certain amount, and that a certain per cent. of 
the debts could be coilected. 

There was also evidence introduced tending to show that an alter- 
ation was made in the capital of Mrs. Christine £. MeLin. in said 
partnership of W. 'T. Tuffly after the formation of said copartner- 
ship; that between the date of the formation of said copartnership, 
on April 24th, 1884, and the 20th day of May, 1884, an alteration of 
$1,002.52 was made in her capital in the business,and that her cap- 
ital at the close of business on the 19th day of May, 1884, was re- 
duced te $5,416.84, being $1,002.52 less than the amount ealled for 
in the certificate of partnership between her and W. T. Tuffly. 

That this sum of $1,002.52 included thesum of $314.30, which she 
had drawn from the partnership funds of R. W. MeLin & Co. in 
cash, after the death of R. W. McLin and before the formation of 
the copartnership with W. T. Tuffly, and which she did not repay 
at the time of the formation of said partnership nor afterwards; that 
during said first month of the business and up toand including May 
19, 1884, her capital stock did not earn one thousand dollars’ profits, 
and that it would be impossible to call the amount withdrawn by 
her “ profits” on the business; that during the first three months 
and a fraction of the business, ending July 31, 1884, there was a net 
loss on the business, not including any losses by bad debts; that 
Mrs. MecLin’s share of this net loss was $591.17 and W. T. Tuflly’s 
share of the loss was $1,182.00; that the business lost steadily from 
the commencement, in April, 1884, to the assignment, on March 23, 
18585. 

That the principal part of said $1,002.52 was eash, the remainder 
being merchandise bought by Mrs. MeLin from the store. 

That on August 1, 1884, Mrs. MeLin’s capital, as shown by 

151 ~=the ledger, was $4,445.96; that on Jan’y 1, 1885, it was 

$3,913.53, and that on the date of the assignment, March 25, 

1885, it was $3,656.56 ; that the above were the balances to her credit 

on the respective dates, after deducting the goods purchased by her 

from the store and cash drawn by her. There was also evidence 

introduced tending to show that at the time of the assignment Mrs. 

McLin owned property in her individual right over and above that 
exempt by law from execution. 

There was evidence introduced by plaintiff tending to show that 
George Bastian was book-keeper for W. T. Tutily from the time of 


ete 
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the death of R. W. MeLin, M’ch 26, 1884, up to the time Tuffly as- 
signed, March 25,1885; that Mrs. MeLin had an account of 6,419.56 
dollars as her capital; that she loaned the firm of W. T. Tuftly the 
following sums of money at the times stated, viz: May 20, 1884, 
$1,100.00; June 10, 1884, $1,200.00; July 15, 1884, $2,000.00; Aug. 
1, 1884, $1,098.00, and Aug. 25, 1884, $2,600.00; that negotiable 
promissory notes of W. 'T..Tuflly were given for said amounts, the 
first payable thirty days after date and the other four payable one 
day after date to the order of Mrs. C. Ek. McLin; that Mrs. MeLin 
dealt with the store of W.T. Tuffly during the existence of the 
special partnership; bought things out of the store and had them 
charged up, and that said book-keeper charged these up to her ac- 
count and posted it against her in the ledger; that this debit on her 
account in the ledger was entirely the book-keeper’s own way of 
charging it; that when she came in and purchased articles he 
charged her up with them and did not make any special account 
against her; that this was his way of entering it up; that the above 
amounts and also an additional amount of $802.56, which was 

charged to her and credited to one Tufts for work, &e., in 
152 ~—s erecting buildings for her, were passed to that account and 

appeared on her account as reducing her capital stock; was 
because said book-keeper happened to pass it to that account him- 
self; that he was simply carrying it to one account to get a trial 
balance; that if he had known as book-keeper that she was pur- 
chasing goods on a regular account he would have opened a special 
account for her; that the result of that was just the result of his 
book-keeping; that he, instead of opening a special account for her, 
just carried it to her capital-stock account, and that he had no spe- 
cial instructions as to how to charge it. 

That she was purchasing goods like any other customer, and they 
were charged on his books to that account, and by that it appears 
that her capital stock was reduced; that that should have been 
properly opened as a capital account and another account as hers 
opened in order to show that that capital was there; that the goods 
she purchased from the store was [were] charged up to the same ac- 
count; it ran along under one account ; that she ought to have had 
a private account opened if he had thought about it; that there was 
$7,998.00 of money loaned by her to the firm, which was credited 
up at diiferent times, as above stated, from May 20, ’84, to Aug. 25, 
84; that she had in the firm about $12,000.00, including the above 
loaned money; that her purchases never exceeded the ainount she 
had loaned. There was evidence introduced by defendants tending 
to show that the $7,998.00 for which the notes were given was not 
intended as an investment in the capital stock of the business, but 
only asa loan. ‘The undisputed proof also showed that of the above 
amount the first installment of $1,100.00 was loaned on May 20, 
1884; that the said sum of $7,998.00 was not placed to the eredit of 
Mrs. MecLin in the books, but that notes were given for it, and it was 
placed to the credit of “ bills-payable account,’ and that in the 

schedule attached to the assignment made by W. T. 'Tuflly to 
153 ~=— Louis Tuffly Mrs. Christine I. McLin was listed as one of the 
creditors on account of these notes for borrowed money. 
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There was also evidence introduced by defendants, upon cross- 
examination of said George Bastain, tending to show that an altera- 
tion of Mrs. McLin’s capital stock was made by a reduction of it to 
the extent of $1,002.52 from the time of the forination of the alleged 
special copartnership up to and including the 19th day of May, 
1884, and before the loan by her to the firm of the above sum of 
$7,988.00 or any part thereof; also that he wrote up the books all 
the time under Mr. Tuffly’s direction, and that he presumed Mr. 
Tuffly was cognizant of what he was doing; that he usually got the 
data from which to make up the books trom Mr. Tuffly where it was 
necessary to get information from him in regard to the matter; that 
if there was any regular entry to be made he would go right ahead 
without asking him; that the books were kept there in the store 
and he presumed Mr. Tuffly examined them; that said witness 
(Bastian) was a book-keeper by profession and understood his busi- 
ness pretty well; that if he charged the goods bought and cash 
drawn out by Mrs. McLin to her in some other account or on some 
other page of the ledger her capital would have been diminished, 
anyhow. | 

That it is the general way in book-keeping to charge all sums 
drawn by partners to their capital account, but that there are different 
ways of keeping books in that respect, but that the difference is one 
of form and not of substance; that it is more convenient to put it to 
the partner’s account, for then when he came to credit the profits 

and charge the losses he knew what the net balance was; 
154 ~=that Mrs. McLin drew out in cash from the time of the for- 
mation of the partnership up to the time of the assignment 
the sum of $1,588.48. On redirect examination by plaintiff the 
witness stated that this was the first time he had ever kept books 


for a special partnership. There was also evidence introduced by. 


defendants tending to show that at the date of the formation of the 
partnership between W. T. Tuflly and Christine E. MecLin said 
Tuffly’s capital stock was $11,288.74; that at the date of the next 
balance, Aug. 1, 1884, his capital was $9,282.11; that on Jan’y 1, 
1885, it was $5,625.00, and that at the date of the assignment it was 
$7,908.87. The proof also showed that W. T. Tuftly, prior to his 
assignment, had paid Mrs. McLin $802.56 interest on her notes for 
borrowed money; also that after the assignment Mrs. McLin pre- 
sented ber claim to the assignee, Louis Tuflfly, for said borrowed 
money and that he refused to allow same; that thereupon she 
brought suit against him in the district court of Harris county, 
Texas, and that a decree of that court was given in her favor for the 
full amount of said claim and interest; to wit, $8,509.04, and estab- 
lished the same as a claim against the estate of W. T. Tufily in the 
hands of said Louis Tutily; that no credit or allowance was made 
in said judgment for the interest paid on said notes as above set 
forth, or for moneys and goods drawn by Mrs. McLin from the store 
and business of W. 'T. ‘Tuftly ; that none of the parties defendant in 
this action were parties to that decree; that after said judgment was 
rendered the attorney for Mrs. McLin agreed with the attorney for 
Louis Tullly to remit whatever amount Mrs. McLin owed the firm 
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of W. T. Tuffly, and there was an understanding that the amount 
should be credited on the notes, but it was not done. The agreement 
was that whatever advances were made to Mrs. McLin, or goods 
purchased by her out of the firm of W.'T. Tuffly, was to be 
155 ~=remitted from the judgment on these notes. None of the 
defendants in this action were present at the making of this 
agreement and were not parties thereto. 

The proof also showed that Morrison, Herriman & Co., Dunham, 

suckley & Co., nor William H. Lyon & Co., nor either of said firms 
or the members thereof or either of them, had ever accepted or as- 
sented to the alleged assignment from W. 'l’. Tuffly to Louis Tuffly 
for the benefit of creditors. The proof also showed that the part- 
nership business of the firm of W. ‘T. Tufily was carried on continu- 
ously from April 16, 1884, to March 23, 1885, and that no renewal 
of the special partnership certificate was ever made nor other cer- 
tificate made or signed nor any notice published other than that 
above set forth. ‘There was also proof tending to show that Chris- 
tine E. McLin owned property over and above that exempt by law 
from execution March 28, 1885, in her individual right, and the 
proof showed that she did not join in the deed of assignment nor 
convey to the assignee, Louis Tuffly, her individual property. 

On the issue of the right of the defendant, James G. Tracy, U.S. 
marshal, to recover over against his codefendants, Morrison, Herri- 
man & Co. & others, on their indemnity bonds the said bonds 
were read in evidence as follows: 


156 Morrison, HERRIMAN & Co. 
VS. No. iia 
W. T. TuFrFty. 


Whereas a writ of attachment has been issued in an action pend- 
ing in the circuit court of the United States in and for the eastern 
district of Texas, at Galveston, in favor of the above-named _ plain- 
tiffs against the said W. T. Tuflly, as defendant, which, by the direc- 
tion of the plaintiff, has been levied by J. G. Tracy, United States 
marshal in and for said district, upon certain goods and chattels, 
viz., stock of goods, wares, and merchandise, furniture and fixtures, 
books and accounts and papers of whatever description contained in 
the store of said W. T. Tuffly, in the first story of the building on 
the corner of Main and Prairie streets, known as the Burns build- 
ing, in the city of tLlouston, Texas: 

Now, therefore, in consideration that the said J. G. Tracy has 
levied said attachment upon the above-described property, we, Mor- 
rison, Herriman & Co., as principals, and Wm. D. Cleveland and C. 
Lombardi and S. K. MeclIlhenny, as sureties, acknowledge ourselves 
bound to pay to J. G. Tracy, United States marshal as aforesaid, the 
sum of nineteen thousand dollars, conditioned that the above-bound 
Morrison, Herriman & Co. shall well and sufficiently indemnify, 
save, and keep harmless the said J. G. Tracy, United States marshal 
as aforesaid, from all costs, charges, damages, and suits that he may 
incur or become liable to in consequence of the levy of said attach- 
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ment upon said property or any part thereof, and shall pay off, dis- 
charge, and cancel all judgments, damages, and costs that may be 
rendered against said J. G. Tracy by reason of said levy. 
Witness our hands this 3lst day of March, A. D. 1885. 
MORRISON, HERRIMAN & CO., 
By VERNON LEMAN, Agent. 
WM. D. CLEVELAND. 
C. LOMBARDI. 
S. K. McILHENNY. 


157 Foregoing bond endorsed: “Filed April 10th, 1886.  C. 
Dart, clerk.” 


In Cireuit Court of the United States, Eastern District of Texas, at 
Galveston. 


DunuHAM, BuckieEy & Co. 
W. T. Turrty. 

We, the undersigned, Dunham, Buckley & Co., as principals, and 
W. L. Foley and John Kennedy, as sureties, acknowledge ourselves 
bound to pay to James G. Tracy, the U.S. marshal for the eastern 
district of Texas, the sum of two thousand five hundred dollars, 
conditioned that the said Dunham, Buckley & Co. will well and 
truly indemnify, save, and keep harmless the said Tracy, marshal 
as aforesaid, from all costs or damages which he may be compelled 
to pay by reason of the levy by him of the writ of attachment in the 
above cause in favor of said Dunham, Buckley & Co. against W. T. 
Tuffly upon the stock of goods, wares, and merchandise, furniture, 
fixtures, books, etc., of the said W. T. Tuftly, being the same now in 
the store lately occupied by him in what is known as the Burns 
building, on the corner of Main and Prairie streets, in the city of 
Houston, Texas, or upon any part thereof. If the said Dunham, 
Buckley & Co. shall well and truly pay off, satisfy, and discharge 
all sach damages and costs and expenses which said Tracy may be 
compelled to pay by reason of said levy, then this bond is to be null 
and void; otherwise in full effect. 

Witness our hands this 28th day of March, A. D. 1885. 

DUNHAM, BUCKLEY & CO., 
By H. W. CHAPMAN, Agent. 
W. L. FOLEY. 
JOHN KENNEDY. 


Foregoing bond endorsed: “Filed April 10, 1886. C. Dart, 
clerk.” 
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158 In Cireuit Court of the United States, Eastern District of 
Texas, at Galveston. 


Wan. H. Lyon & Co. 
vs. 


W. T. TuFFLy. 


We, the undersigned, Wm. H. Lyon & Co., as principals, and W. 
L. Foley and Thos. R. Franklin, as sureties, acknowledge ourselves 
bound to pay to James G. Tracy, the U.S. marshal for the eastern 
district of Texas, the sum of two thousand six hundred dollars 
($2,600.00), conditioned that the said Wm. H. Lyon & Co. will well 
and truly indemnify, save, and keep harmless the said Tracy, mar- 
shal as aforesaid, from all costs or damages which he may be com- 
pelled to pay by reason of the levy by him of the writ of attachment 
in the above cause in favor of said Wm. H. Lyon & Co. against W. 
T. Tuffy upon the stock of goods, wares, and merchandise, furni- 
ture, fixtures, books, etc., of the said W. 'T. Tuffly, being the same 
now in the store lately occupied by him in what is known as the 
Burns building, on the corner of Main and Prairie streets, in the’ 
city of Houston, Texas, or upon any part thereof, or upon any other 
property that may be pointed out to him by the plaintiffs or their 
agents or attorneys. If the said Wm. H. Lyon & Co. shall well and 
truly pay off, satisfy, and discharge all such damages and costs and 
expenses which said ‘Tracy may be compelled to pay by reason of 
said levy, then this bond is to be null and void; otherwise in full 
force and effect. : 

Witness our hands this 31st day of March, A. D. 1885. 

WM. H. LYON & CO., 
By VERNON LEMAN, Agent. 
W. L. FOLEY. 
THOS. R. FRANKLIN. 


Foregoing bond endorsed: Filed April 10,1886. C. Dart, clerk. 


159 The above and foregoing being the substance of all the 
testimony admitted to the jury, the court thereupon instructed 
the jury as follows: 

“GENTLEMEN OF THE JuRY: If you shall find from the evidence 
that the limited partnership as stated and claimed by plaintiff was_ 
recognized as such in its inception by the three attaching creditors, 
defendants herein, and likewise during its existence was dealt with 
and credited as such by them, as well as sued therefor and its prop- 
erty attached as such after its assignment, and that its other credit- 
ors also so treated and dealt with it and accepted its assignment to 
pl’ff as such, and that Mrs. MeLin, named therein as the special or 
limited partner, and W. T. Tuffly, named therein as the general 
partner, and whose name constituted the firm name, always treated 
it as a special or limited partnership, and that Mrs. McLin loaned it 
money as claimed, and subsequently sued the plaintiff as its assignee 
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therefor, then and in such case you likewise may deem the same a 
limited partnership and regard the assignment to plaintiff as valid. 

If you shall also find that the same was made at a time when the 
‘W. T. Tuffly’ paper was maturing faster than it could be met in 
the ordinary and usual course of its business, and that such assign- 
ment was made in good faith in contemplation of insolvency; and 
if you shall further find that the defendant Tracy, as U. S. marshal, 
seized the property so assigned under and by virtue of the attach- 
ments of the three attachment creditors who have made themselves 
defendants herein, then you will find for the plaintiff herein as 
against def’t Tracy and the sureties on his official bond and the 
three firms of attaching creditors for the value of the goods as they 


were at the time and place of their seizure under such writs of 


attachment, such value to be ascertained from all the facts 
160 = detailed in evidence before you. 
But if you shall otherwise find as to the facts constituting 
the rights of the parties as hereinbefore set forth, then and in such 
case your verdict will be for the defendants.” 


And also charged the jury as follows at the request of defendants: 

If the proof shows you that McLin never in fact contributed the 
amount to the common stock necessary to make her a special partner, 
or that she afterwards altered and diminished the amount of her 
capital stock, and that these facts or either of them were unknown 
to the attaching creditors who are defendants herein at the time 
they dealt with the firm and sued W. T. Tuffly, then you are in- 
structed that neither the recognition and dealing by them with 
Tuftly & Mrs. McLin asa limited partnership nor the suing of W. 
T. Tuffly in ignorance of said facts estops or precludes them or any 
of the defendants from showing that said partnership was never in 
fact legally formed as a limited partnership, for the reason above 
stated, nor from showing that it afterwards, by reason of the altera- 
tion and diminution of Mrs. McLin’s capital stock, was rendered 
general partnership. | 

C. ANSON JONES, 
Attorney for Defendants. 


And gave no other instruction to the jury,except in regard to the 
right of defendant Tracy to recover over on his indemnity bonds in 
case the verdict should be against him, with instructions as to form 
of verdict. Toso much of the said charge of the court to the jury 
as is as follows, to wit: If you shall find from the evidence that the 
limited partnership as stated and claimed by plaintiff was recog- 

nized as such in its inception ‘by the three attaching credit- 
161 ors, defendants herein, and likewise during its existence was 

deait with and credited as such by them, as well as sued 
therefor and its property attached as such after its assignment, and 
that its other creditors also so treated and dealt with it, and ac- 
cepted its assignment to plaintiff as such, and that Mrs. MeLin, 
named therein as the special or limited partner, and W. T. Tuffy, 
named therein as the general partner, and whose name constituted 
the firm name, always treated it as a special or limited partnership, 
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and that Mrs. McLin loaned it money as claimed, and subsequently 
sued the plaintiff as its assignee therefor, then and in such case you 
likewise may deem the same a limited partnership and regard the 
assignment to plaintiff as valid, and to each and every portion of 
the same the defendants, by their counsel, then and there, before the 
jury retired from the bar, excepted, and then and there prayed a 
bill of exceptions, which is granted, signed, sealed, and made a part 
of the record. 

And defendants, by their counsel, before the jury had retired from 
the bar, also requested the court to charge the jury,as a separate and 
distinct charge from all others, as foilows, to wit: 

If,in accordance with instructions given vou, you find for plaintiff 
you will return a verdict for plaintiff for the amount only of the 
claims of creditors who have consented to the assignment (excepting 
Mrs. McLin’s claim), according to the proof, with interest thereon at 
the rate of eight per cent. per annum from January 1, 1886. 

But the court refused said charge, and refused to so charge the 
jury as prayed by defendants, and gave no equivalent instruction 
to the jury; to which ruling of the court in refusing said charge and 
in refusing to instruct the Jury as above prayed, or to give any 

equivalent instruction, the defendants, by their counsel, then 
162 ~—s and there excepted before the jury retired from the bar, and 
then and there, before the jury retired from the bar, prayed 
a bill of exceptions to said ruling, which is granted, signed, sealed, and 


made part of the record. 


And defendants, by their counsel, then and there, before the jury 
retired from the bar, asked the court to instruct the jury as follews, 
as a separate and distinct charge from all others, to wit: 

The instrument offered in evidence by plaintiff, bearing date the 
24th day of April, 1884, and signed by Morrison, Herriman «& Co., 
Dunham, Buckley & Co., Wm. H. Lyon & Co., and other creditors 
of the firm of R. W. McLin & Co., through their agent, Andrew 
Wilson, is only a release of the estate of R. W. McLin, deceased, from 
all liability on account of th@ir respective claims. ‘The recitation in 
it that said claims had beer assumed by the firm of W. T. Tuffly, 
composed of W. T. Tuffly as general and Christine E. McLin as 
special partner, as appeared by their partnership certificate by them 
signed, does not preclude or estop the defendants in this case from 
showing that such limited partnership was never in fact formed, or 
that by reason of violation of the law it was afterward converted 
into a general partnership. 

3ut the court refused said charge, ana refused to so charge the 
jury as prayed by defendants, and gave no other instruction to the 
jury relative thereto than as hereinbefore set forth; to which ruling 
of the court in refusing said charge and in refusing to instruct the 
jury as above prayed, or to give any other instruction in relation 
thereto than as hereinbefore set forth, the defendants, by their coun- 
sel, then and there excepted before the jury retired from the bar, and 
then and there, before the jury retired from the bar, prayed a bill 

of exceptions to said ruling, which is granted, signed, sealed, 
163. and made a part of the record. 
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And thereupon the defendants, by their counsel, then and 
there, before the jury retired from the bar, prayed the court also to 
charge the jury as follows, as a separate and distinct charge from 
the foregoing and from all others, to wit: 

No statements, representations, or suggestions made by Wilson to 
W. T. Tuffly and Mrs. McLin relative to the formation of a limited 
partnership, as testified to by them, can make it a limited partner- 
ship if it is not or was not such in fact and law, nor can they oper- 
ate to prevent the defendants in this cause from showing that the 
requirements of the law were not complied with in forming the 
limited partnership or from showing that the provisions of the law 
were afterward violated by them so as to make it a limited partner- 
ship, and you will therefore disregard such testimony. 

But the court refused said charge and refused to so charge the 
jury as prayed by defendants, and gave no other instruction to the 
jury-relative thereto than as hereinbefore set forth; to which rul- 
ing of the court in refusing said charge and in refusing to instruct 
the jury as above prayed or to give any other instruction relative 
thereto than as hereinbefore set forth the defendants, by their coun- 
sel, then and there excepted before the jury retired from the bar, and 
then and there, before the jury retired from the bar, prayed a bill of 
exceptions to said ruling, which is granted, signed, sealed, and made 
a part of the record. 3 

And defendants, by their counsel, before the jury bad retired from 
the bar, also requested the court to charge the jury, as a separate 
and distinct churge from all others, as follows, to wit: 

If you find that before the time of the contribution by Mrs. 
Christine Ef. McLin to the common stock of the copartnership of W. 
T. Tuffily she had withdrawn a sum of cash from the surviving part- 

ner of R. W. McLin which was to her debit at the time of 
164 such contribution and had not been repaid by her, then she 

sannot be said to have contributed the full amount specified 
in the certificate as the amount to be paid by her into the common 
stock ; and if you so find, then your verdict will be for the defend- 
ants. 

sut the court refused said charge and refused to so charge the 
jury as prayed by defendants, and gave no other instruction to the 
jury than as hereinbefore set forth ; to which ruling of the court in 
refusing said charge and in refusing to instruct the jury as above 
prayed or to give any other instruction relative thereto than as here- 
inbefore set forth the defendants, by their counsel, then and there 
excepted before the Jury retired from the bar, and then and there, 
before the jury retired from the bar, prayed a bill of exceptions to 
said ruling, which is granted, signed, sealed, and made a part of the 
record. 

And the defendants, by their counsel, then and there, before the 
jury retired from the bar, asked the court to instruct the jury, as a 
separate and distinct charge from all others, as follows, to wit: 

If, by reason of failure to comply with the law in the first in- 
stance or by reason of violation of the law after the partnership was 
formed, the alleged limited partnership became a general partner- 


ship, then it so continued under the law and the facts of this case ; 
and if you find, under this and other instructions, that 1t was a gen- 
eral partnership at the date of the alleged assignment, March” 29, 
1885, then you are charged that said alleged assignment was illegal 
and void because of the failure of Mrs. McLin to join in it or to con- 
vey her individual property to the assignee, and in that event your 
verdict should be for the defendants. 
But the court refused said charge and refused to so charge 
165 ‘the jury as prayed by defendants, “and gave no other instruc- 
tion to the jury relative thereto than as hereinbefore set forth ; 
to which ruling of the court in refusing said charge and in re fusing 
to instruct the ~ jury as above prayed, or to give any other instruc. 
tion relative thereto than as hereinbefore set forth, the defendants, 
by their counsel, then and there excepted before the jury retired 
from the bar, and then and there prayed a bill of exceptions to said 
ruling, which is granted, signed, sealed, and made a part of the 
record. 
Given under my hand and seal in open court this 7th day of May, 
1886. 
[SEAL. | CHAUNCEY B. SABIN, 
U.S. District Judge for the Eastern District of Texas. 


The ee yuk bill of exceptions is endorsed as follows, to wit: 
“1352. Louis Tufily,ass’n-, vs. James G. Tracy etal. Defendants’ 
1 


second bill of exceptions. Tiled in open court May 7th, 1886. C. 
Dart, clerk.” 


166 = Defendants’ Third Bill of Exceptions. Filedin Open Court May 
7th, 1886. 


In U.S. Cireuit Court for the 5th Cireuit and Eastern District of 
ry “W244? ; { 
Texas, Sitting at Galveston. 


Louis TuFFrry, Assignee, ) 
vs. » No. 1852. 


i cas G. Tracy etal. J 


Be it remembered that at the March term, 1886, of the eir- 
cuit court of the United States forthe 5th circuit and eastern district 
of Texas, sitting at Galveston, to wit, on the Sth day of April, 1886, 
the above cause coming on to be he ard, the f following evidence was 
introduced, to wit: Plaintiff introduced in evidence the certificate 
of formation of special partnership between W. T. Tuflly and Chris- 
tine E. McLin as follows: 


167 Tue STATE OF TEXAS, } 
County of Harris. f§ 


We, W. T. Tuffly and Mrs. Christine E. MeLin, hereby certify 
that we have formed a copartnership under the firm name of W. T. 
Tuffly, under which firm name the business of such copartnership 
shall be conducted. 
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The general nature of the business intended to be transacted is 
a general retail and wholesale, if they see proper, fancy and staple 
dry goods and notion establishment in the city of Houston, Texas. 
W. 'T. Tuftly is and will be the general partner of such partnership, 
resident of the city of Houston, Texas, and Mrs. Christine EK. McLin 
is and will be the special partner of such partnership, whose resi- 
dence is also in said city of Houston, Texas. 

The said Mrs. Christine IE. McLin has contributed the sum of six 
thousand four hundred and nineteen ;%°, dollars to the common 
stock. ‘The said partnership is to commence on the 16th day of 
April, 1884, and continue for the space of two years, to end on the 
16th day of April, 1886. 

W. T. TUFFLY. 


CHRISTINE E. McLIN. 


THE STATE OF TEXAS, 
County of Harris. 


Before me, Garrett Hardcastle, a notary public in and for said 
State and county, on this day personally appeared W. T. Tuftly and 
Mrs. Christine E. McLin, to me known to be the persons whose 
names appear subscribed to the foregoing certificate, and severally 
acknowledged that they had executed and subscribed said certificate 
for the purposes and considerations therein set forth. 

In witness whereof [ have hereunto set my hand and affixed my 
seal of office this 24th day of April, 1884. 

[ SEAL. | GARRETT HARDCASTLE, 
Notary Public, Harris County, Texas. 


168 ‘THE STATE or TExas, | 
County of Harris,  f 


W. T. Tufily, the general partner formed by the certificate hereto 
forming part, being duly sworn, on oath says that Mrs. Christine 
EK. McLin, the special partner therein, has contributed to the com- 
non stock of said partnership the sum specified in said certificate, 
and the said sum has in good faith actually been paid in cash. 


W. T. TUFFLY. 


Subscribed & sworn to this April 24th, 1884. 
[SEAL. GARRETT HARDCASTLE, 
Notary Public, Harris Co., Texas. 


THe State oF Texas, | 
County of Harris. f 


I, A. Erichson, county clerk of said county, do hereby certify that 
the foregoing instrument of writing, with its certificate of authenti- 
cation, was filed for registration in my office on the 25 day of April, 
A. D. 1884, at 9 o’clock a. m., and duly recorded on the 26 day of 
May, A. D. 1884, at 3.55 o’clock p. m.,in the reeords of contracts of 
said county, in Book —, volume 2, on pages No. 38 & 3 
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In testimony whereof witness my hand and official seal, at office, 
the 26 day of May, 1884. 
[SEAL. } A. ERICHSON, 
County Clerk, Harris Co., State of Texas, 
By LAWRENCE L. COHEN, Deputy. 


Endorsed : “3962. W. ‘T. Tuffly with Mrs. Christine E. MeLin. 
Certificate of partnership. Filed April 25th, 1884, at 9a.m. A. 
Erichson, C. C. C., H. C., by Lawrence L. Cohen, dep.” 


169 Also plaintiff offered in evidence the deed of assignment 

from W. T. Tuffly to the plaintiff, Louis Tuffly, dated March 
23, 1885, with acknowledgment, certificate, & schedules thereto be- 
belonging and endorsements thereon, including the acceptance of 
the assignment by Louis Tuflly indorsed thereon, all filed herein 
April 10, 1886, as follows, to wit: 


17 (Asszgnment.) 


THE STATE OF TEXAS, | 
County of Harris. 

Whereas the firm of W. T. Tuffly, composed of W. T. Tuffly, the 
general partner, and C. E. McLin, as special partner, finding it im- 
possible to pay its debts as they mature and being desirous to have 
a distribution of all the property of said firm and the property of 
the said W. T. TufHy, partnership and individual, and wishing to 
avail himself of the provisions of the general assignment law in such 
cases made & provided: 

Now, therefore, in consideration of the premises and one dollar to 
me in hand paid, I, W. ’T. Tuffly, hereby assign and convey and 
deliver possession of all and singular my property and effects, of 
whatever name and nature, both personal & real, and which I own 
as copartner and individually, and intended to include all property 


of which or in which IT have any interest whatever, wherever the 


same may be, to Louis Tuflly, as assignee, for the purposes aforesaid, 
taking possession of the same and sell the same, collect and convert 
the same, and, when so sold, collected, and converted, to appropriate 
the same ratably or in full payment, as the case may be, of all my 
debts and the debts of the firm of W.'T. Tuflly, said assignee to pro- 
ceed under the law aforesaid. ‘his assignment is intended for the 
benefit of all such of my creditors only as will consent to accept 
their proportional share of said property and estate so hereby con- 
veved and discharge me, as aforesaid, from their respective claims, 
said assignee to take lawful compensation for his services herein 
and expenses and counsel fees necessary to aid him and enable him 
to carry out the purposes of this conveyance. Sehedules are hereto 
attached and are made as particular as [ can do at this time, but in 
any particular where they may be incorrect or insufficient in detail 
they will be corrected by me. 

In witness whereof I hereunto set my hand, at Houston, this 
March 23rd, 1885. : 

W. T. TUFFLY. 


15—135 
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171 Sate or Texas, 
Harris County. 


Before me, J. T. Ferguson, a notary public in and for Harriscounty, 
on this day personally appeared W. T. Tufily, known to me to be the 
person whose name is subscribed to the foregoing instrument of 
writing, and acknowledged to me the execution of the same for the 
purposes and consideration therein contained and expressed. 

Witness my hand and seal of office, this 23rd day of March, A. D. 
1885. 

[ SEAL. ] J. T. FERGUSON, 
Notary Public, Harris Co., Texas. 


A full and true account and inventory of all the creditors of W. T. 
Tuffly, with their place of residence, as far as known, the sum 
owing to each and the nature of the debt and the cause and con- 
sideration of the same. 


A. C. Mather & Co., Chicago--_------ 21 00 open ace’t for mdse. 
Quaker City Shirt Co., New York--_ 102 00 “ oil Tha tila 
H. B. Claflin & Co., New York------ 639 15.“ a 

P. J. Willis & Bro., Galveston_._-_-- 1,088 95 note & open acc’t for 

mdse. 

W. H. Lyons & Co., New York-.---- liZi2 OG . 7 
H’y Charnock, New Orxleans-------- 32 60 ae os 
Browning & Coyle, St. Louis_- ..---- 74 6 “ —_ ee 
Rosenheim, Levis & Co., St. Louis_-_ 125 60 acceptance for mdse. 


Morrison, Herriman & Co., New York— 8,818 63 notes & open acc’t 
for mdse. 


7en, wen & Co. mew York... T50 “* * * " 
Dunham, Buckley & Co., New York- 1,007 93 open acc’t for mdse. 
Chas. C. Carpenter, “ a ee Oe 
New York Collar Co., ‘ _  ——— pis ta 
Thompson, Langdon & Co., “ . mr * ee 
Warner Bri S., “ 67 09 « A 
172 Wm. O. Headley, New York-- 79 58 open acc’t for mdse. 
MclIlhenny & Co., Houston -_-- 42 51 eat 
Chilton, Guithree 8 9 A aE a 99 67 * Ts rT rT; 
PE He WONG o csesiece es ire 97 32 « ee 
Princess of Wales Co., New York .__- er ee ee 
Max Judd & Co., St. L a 619 60 note ‘3 
New Braunfels Manf. Co., New Braun- 
Se ehsicsccs cclsitenhinibiccinetuiin ecshin lipides 259 00 open ace't ‘j 
C. L. Woodbridge, New York _---- 84 07 * « 
Trojan Shirt & Collar Co......- ~~ 72 50 « « r 
ES a eT OE 7,798 00 notes, borrowed 
money. 
Mattie Simmons ---_-_-.----_-.---. 505 00 due. bill, borrowed 
money. 
ER EE ae 200 00 acc’t borrowed 
money. 
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Wages, W. P. Archer, Houston .----- 238 65 open ace’t. 
wile OR ee ee 46 30.. “ a 
= debeewanee, “ ...«... 7 oe. * " 
Mdse., Sam’! Roos, weg 995 “ ” 
« _ E. H. Renish & Co., Houston— oa * ” 
Light, Houston Electrical Light Co., 
isin senias eh thin ihcell naib thsi 46 00 “ " 
Insurance, 8. O. Cotton & Bro., Hous- 
ESR SR Tm ae ee 49 00 * - 
> Oil, Tex. Lamp & Oil Co., Houston - 345 “ ” 
| Mase, Alf. Chimine, is ae * . 
Melinger & Bro., ” ‘i soo 
- Re Koehler ?, " . zi * ” 
| « das. Bote, . i 5 ae * ? 
| “Wm. Dissen, a dy 48 95 open acc’t. 
“  W. L. Foley, wane a. ¥ 
“ A. L. Steele, " ‘ ae ee 
Mdse., G. W. Baldwin, “ - 3: * 3 
173 “ —H. Waddell, oe 7 00 open acc’t. 
“ A. L. Steele, o ‘i 19 30 “ % 
| Mdse., H. M. Brown, Hempstead -_—- dl 35 “ ¥‘ 
City Bank, secured by Krupp & Tuffy, 
SIRT 500 00 
Secured by J. R. Morris, en- 
| I cic acid siiecihaet Gieaiitainais 500 00 
in Secured by Loan ‘Ass’n 
| I iii 750 00 
Hugh Burns, rent; has lien on goods 
NN atin acai Sestak da ienatebsebetaainiin 500 00 


| Some city bills, due April Ist, 1885, 
amounts not ascertained, but 
amounting to about.-_--_.-_.---- 50 00 


THE STATE OF TEXAS, | 

County of Harris. f§ 

W. T. Tuffly, being duly sworn, on oath says that the foregoing 
inventory is in all respects just and true, according to his best 


knowledge and belief. 
W. T. TUFFLY. 


Y Subscribed and sworn to this March 25, 1885. 
[SEAL. | J. T. FERGUSON, 
Notary Public, Harris County, Texas. 
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A full and true inventory of the assignor’-, W.T. Tuffly’s, estate at 
the date of his assignment, March 23rd, 1885, both real and per- 
sonal, in law and equity. 


A stock of assorted merchandise in store in the Burns 

building, on the corner of Prairie and Congress streets, 

ameuating in value to a00ut ......... «2.260 -cnnesae $25,000 00 
Notes & open accounts of various parties, nominally of 

value of about $5,000, as appears on the books of the 

company, which are referred to as part of this sched- 


___ reo NS Penn PRE nT TRC 5,000 O00 

3 shares of Loan Association stock (but upon this the 
City Bank has lien to secure $750.00)-----.---. ---- 750 00 
Furniture and fixtures in store _.__---..-.----~-- 1,300 00 

174 = int., blocks Nos. 126, 127, 131, 152,135, & 154, 
Ryan’s Ad’n to city of Houston ---__.-----_-~- D900 00 
Lots Nos. 11, 12, 18, & 14, block No. 2,Johnson Ad’n_- 400 00 


There is a landlord’s lien on mdse. in store in favor of Hugh 
Burns for $750.00 rent. 


Block No. sixty (62),in Baker’s Ad’n to city, of subdi- 


vision to lot No. 30 in O. Smith sur... s<u< «oo... S00 00 ' 


THE STATE OF TEXAS, | 
County of Harris. | 


W. T. Tuffly, being duly sworn, on oath says that the foregoing 
inventory is in all respects just and true, according to his best knowl- 


edge and belief. 
W. T. TUFFLY. 


Subscribed and sworn to this March 23, 1885. 
[SEAL. | J. T. FERGUSON, 
Notary Public, Harris County, Texas. 


THE STATE OF ea 
County of Harris. 


I, Alex. Erichson, county clerk of said county, do hereby certify 
that the foregoing instrument in writing, with its certificate of au- 
thentication, was filed for registration in my office on the 23rd day 
of March, A. D. 1885, at 3.30 o’clock p. m., and duly recorded on 
the 30th day of March, A. D. 1885, at — o’clock — m., in the Rec- 
ords of Deeds of said County, in Book —, volume 31,.on pages No. 589 
till [to] 593, incl. 

In testimony whereof witness my hand and official seal, at office, 
this 30th day of March, 1885. 

[ SEAL. | ALEX. ERICHSON, 
County Clerk, Harris Co., State of Texas, 
By HUGO LEHMANN, Deputy. 


_— > 


; 
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The foregoing paper endorsed as follows: 

“No. 5683. C. L., 1852. W.'T. Tuflly to Louis Tuffly. Assign- 
ment. I hereby accept this assignment this March 23, ’85. Louis 
Tufily. Filed for record M’ch 23, 1885, at 3.30 p.m. Alex. Erich- 
son, C.C.C., H. Co., by L. H. Waring, deputy. $6.00 p’d. Filed 
Ap’! 10, 1886. C. Dart, clerk.” 


175 And thereupon, when said deed was offered in evidence, 


defendants, by their counsel, objected to the introduction of 
said deed in evidence, because, first, it showed on its face that Mrs. 
C. E. McLin was a partner in the firm of W. T. Tuffly; second, that 
she was scheduled as a creditor of said firm, and, third, that the 
said assignment thereby allows her to participate in the benefits of 
the assignment and thereby reserves a benefit to one of the part- 
ners and gives her an unlawful preference over the creditors of the 
partnership ; but said objections were by the court overruled and said 
deed of assignment was admitted in evidence before the jury; to 
which ruling of the court the defendants, by their counsel, then and 
there excepted and prayed a bill of exceptions, which is here now 
granted, signed, sealed, and made a part of the record. Plaintiff 
also fully proved that he duly qualified as assignee under said 
assignment by giving bond, in the amount and form required by 
law, on March 28, ’85. 
Plaintiff also offered in evidence the following notice of forma- 
tion of special partnership, to wit: 


Houston, April 25, 1884. 


The undersigned give notice that they have formed a copartner- 
ship under the firm name of W. T. Tuffly, having. the following 
terms, as will appear by their executed and recorded certificate: W. 
T. Tuffly is the general partner; Mrs. Christina E. McLin is the 

special partner, and has contributed to the common stock the 
176 sum of six thousand four hundred and nineteen ;%°; dollars. 
W. 2. SUnw us, 
CHRISTINE E. McLIN. 


I, Alexander Erickson, clerk of the county court of Harris county, 
direct the foregoing advertisement shall be published six weeks in 
the Houston Evening Journal. 

Witness my hand this 25th day of April, 1884. 

A. ERICKSON, 
C. C. C., . C. 


STATE OF TEXAS, County of Harris: 


I, J. L. Watson, manager & publisher of the newspaper pub- 
lished in the city of Houston, county of Harris, hereby solemnly 
swear that the foregoing notice was published in the newspaper 
known as the Houston Evening Journal for six successive weeks 


from the 26th day of April, 1884. 
J. L. WATSON. 
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Subscribed & sworn to the sixth day of June, 1884. 


Sworn to & subscribed before me this 7th day of November, 1885. 
ALEX. ERICKSON, 
CC. C, HO. 
By HUGO LEHMAN, Deputy. 


177 And also proved that said notice had been published in a 
newspaper published in Houston, Texas, for six successive 
weeks from April 24, 1884, to June 6, 1884, both days inclusive ; and 
proved that due affidavit of such publication was made by the pub- 
lisher of the paper before the county clerk of Harris county, Texas, 
on June 6, 1884, but that, through fault of said clerk and no one 
else, the certificate of such affidavit was not attached, and that he 
again swore to it on November 7, 1882, at the request of Mr. Tuffly, 
because of such failure of the clerk and to supply the required affi- 
davit; and thereupon, when said notice was offered in evidence, the 
defendants, by their counsel, objected to the introduction of said 
notice in evidence on the ground that it is not in compliance with 
law, in this, that it does not state the terms of partnership fully; it 
fails to state the general nature of the business intended to be trans- 
acted by the alleged partnership, the period at which partnership is 
to commence, how long it is to be continued, or when it is to termi- 
nate, and also omits to state where business is to be transacted; but 
said objections were by che court overruled and said notice of terms 
of partnership was admitted in evidence before the jury; to which 
ruling of the court the defendant- then and there excepted 
178 and prayed a bill of exceptions, which is here now granted, 
signed, sealed, and made a part of the record. 


Plaintiff also introduced in evidence, over the defendants’ objection, 
the following agreement, to wit: 


The undersigned, creditors of the late firm of R. W. McLin & 
Company, in consideration of the assumption of all the indebtedness 
of said late firm by the firm of W. T. Tuffly, composed of W. T. 
Tufily, general, and Christina E. McLin, special, partner, as appears 
by the certificate by the- signed, hereby release the estate of kh. W. 
McLin, deceased, from any and all liability on account of the obli- 
gations of said firm of Rh. W. McLin & Co., either by note or open 
account or otherwise. 

Houston, April 24th, 1884. 

MORRISON, HERRIMAN & CO., 
By A. WILSON, 
DUNHAM, BUCKLEY & CO., 
By A. WILSON. 
TEFT, WELLER & CO., 
By ANDREW WILSON. 
W. H. LYONS & CO., 
3y ANDREW WILSON. 
WHITFIELD, POWERS & CO., 
By ANDREW WILSON. 
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MILLS & GIBB, 
By ANDREW WILSON. 

WM. O. HEADLEY & SON, 
By ANDREW WILSON. 

HALSTEAD, HAINES & CO., 
By ANDREW WILSON. 

P. J. WILLIS & BRO, 
sy ANDREW WILSON. 

WM. E. BURLICK & CO., 
3y ANDREW WILSON. 

WM. A. DROWN &«& CO., 
3y ANDREW WILSON. 

ROSENHEIM, LEVIS & CoO., 
By ANDREW WILSON. 

THOS. RUSSELL & CO., 
By ANDREW WILSON. 

L. V. HOLTZMARSTER, 
3y ANDREW WILSON. 

179 FRANKENTHAL BROS., 

By ANDREW WILSON. 

MAX JUDD & CO., 
3y ANDREW WILSON. 


The proof showed that on March 26, 1884, W. T. Tuffly and R. 
W. McLin (husband of Christine E. McLin) were partners under the 
firm name of R. W. McLin & Co., and had been such for some time 
prior to March 26, 1884, and that said R. W. McLin died on March 
26, 1854. 


Plaintiff also el that Tracy, as principal, and defendants 
Dooley, Scanlan, and Brady, as his sureties, nade, executed, and de- 
livered the bond of said Tracy as U.S. marshal, as set forth in plain- 
tiff’s petition. 


There was also proof tending to show that plaintiff took possession 
of the assigned property immediately after the assignment and 
held continuous and exclusive possession of the same until 
March 31, 1885, when it was taken from his possession by the 
defendant Tracy, as U. S. marshal, under writ of attachment 
issued out of the circuit court of the U.S. for the eastern district 
of Texas, at Galveston, in favor of Morrison, Herriman & Co., 
Dunham, Buckley & Co., and William H. Lyon & Co., and that he 
had had nothing to do with it since, except to file the suit. Plain- 
tiff proved that the following creditors, to wit : 


Se a ie: PERE CRIA, Bik oe oe eee ccc 500 00 

aren Bnist & Collar Co. (N. 7Y.).......4-..4-.. 76 00 
McIlhenny & Co., Houston, Tex ia ile 88 67 
G. W. Baldwin, sg TEE Ta heen SI Te NR Te EN OT t 05 
Teft, Weller & Co. (New ene ana Eee me ewe MONS ss 141 32 
P. J. Willis & Bro. (Gaiveston, Tex.) ................... 1,136 6] 
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Wk. Reet (iomaten, Tease)... 0 one cen nna 282 90 
Se nn eimniiinine marmmmen imee 200 00 
Joe Schwander, “ a iiinitselahedet dine snamiiasminie 49 90 
E. Tuffts, . iia llamas asl ees 24 85 
Krupp & Tuffly, “  aaaldices di ieadlemaia mibieiatialian bie neat 500 00 
New Braunfels Man’f’g Co. (New Braunfels)_---- ------ 259 00 
NN ELT LATTE 54 45 
ee ee 97 32 
H’y Charnock (New Orleans, La.)---~-.-..--.--------- o2 60 
C. L. Woodbridge & Co. (New York)_----------.----- 110 18 
ee aN IN, NI ste ceiesic: senses reese malariae 21 00 
Ne ee OIE natn cower main men aemniownnien 26 33 
Mattie Simmons (Gaiveston) .................--..-.- 505 00 
co. a See @ Cle, ow Work 2... nn nccns saenieiiahdaie 639 15 
I RN cect i pies tani 619 60 
eR. ena nC Seen Te 26 17 
Eugene Rhodes, ae ee ss iecidaseiaananiaianesciiaie 22 50 
mesenheim, Levies & Co., St. Lowis..... 2... on own nne 125 60 
Quaker City Shirt Co., New York ........~.........-« 102 00 
srowning & Coyle (St. Louis, Mo.)_.----.------------ 74 60 
Thompson, Langdon & Co., New York_-------------- 144 79 
ae es RD Gr NI a. icin ennn newmine 3 91 
Cee. ©, Caeeeten, TOW TOPE ask niin wri waiiernnis 14 40 
Wim. O. Headly & Son, New York_----.--- sideianiailiabinasits 79 58 
NIN IN UI ia sae selec vce hii 67 OD 
I larder . ol 


181 had all accepted the foregoing assignment, and that they 

are all the creditors who have accepted the assignment. The 
claims of said accepting creditors amount to $7,116.26, not ineluding 
the claim of Mrs. McLin for about $8,000.00. The proof also showed 
that the defendants herein, Morrison, Herriman & Co., Dunham, 
Buckley & Co., and William H. Lyon & Co., had not accepted under 
said assignment. There was also proof going to show that said at- 
taching creditors all knew that plaintiff was in possession of said 
property ; also that plaintiff deposited in bank the cash _ re- 
ceived by him in name of Louis Tuflly, assignee. The proof also 
went to show that defendants, Morrison, Herriman & Co., Dunham, 
Buckley & Co., and Wm. H. Lyon & Co., were creditors of said W. 
T. Tutily, and that they obtained judgment against him in Novem- 
ber, 1885, in the circuit court of the U.S., at Galveston, Texas, for 
the amount of the claims for which said attachment- were issued. 
The proof also showed that the property so seized by defendant 

Tracy, marshal as aforesaid, under said writs was the same 
182 for the seizure of which this suit was brought, and there was 

evidence tending to show that it was worth the amount found 
by the Jury, to wit, $17,000.00, and more. 

There was also proof tencing to show that at the time of making 
sald assignment, to wit, on March 23, 1885, the firm of W. T. Tuftly 
was not able to pay its debts as they matured, and that said assign- 
ment was made in good faith in contemplation of insolvency, and 
there was also proof tending to show to the contrary. 
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There was also proof tending to show that Mrs. Christine E. Mc- 
Lin contributed to the common stock of the firm of W. T. Tuffly in 
cash before tue filing of the certificate of special partnership the 
full amount which she was required by said certificate to pay in 
order to make her a special partner, to wit, the sum of $6,419.36. 
There was also evidence tending to rebut this and to show that she 
did not contribute the full amount required by said certificate to 
make her a special partner, and also tending to show that the con- 
tribution so made by her was not made in actual cash ; that it was 
made by moneys in bank to the credit of W. 'T. Tufily in liquida- 
tion, the same being proceeds of sale of goods and collections of 

debts due the McLin & Co. business. 
183 ‘* There was also evidence tending to show that after the for- 

mation of the alleged special partnership between W. T. 
Truffly and Christine G. McLin, to wit, on or about the 19th day of 
May, 1885, an alteration and diminution was made in the capital of 
Mrs. Christine E. MeLin in said partnership of W.T. Tuffly, and 
that after said alteration and diminution of her capital stock the 
partnership business of the firm of W. T. Tuffily was carried on con- 
tinuously until March 28, 1885, and that no renewal! of the partner- 
ship certificate was ever made nor other certificate made or signed 
nor any notice published other than that above set forth. There 
was also proof tending to show that Christine E. MceLin owned 
property on March 28, 1855, in her individual right over and above 
that exempt by law from execution, and the proof showed that she 
did not join in the deed of assignment nor convey to the assignee, 
Louis Tuffly, ber individual property. 

There was also evidence introduced by plaintiff tending to rebut 
and contradict the above proof that an alteration was made in the 
‘apital of Mrs. Christine I. McLin in the partnership of W.'T.Tuffly, 
and tending to show that no alteration was made therein after the 
formation of said partnership, and also to show that on May 20, 

1884, Mrs. Christine IE. McLin loaned to W.'T. Tuffly the sum 
184 of $1,100.00; also the following amounts at the times follow- 

ing, viz: June 10, 1884, 1,200.00 ; July 15, 1884, $2,000.00 ; 
Aug. 1, 1884, $1,098.00, & Aug. 25, 1884, $2,600.00. Defendant 
Tracy also proved the execution and delivery to him of the indem- 
nity bonds as set forth in the amended answer of said Tracy, filed 
herein April 6, 1886. 

The proof also showed that neither Morrison, Herriman & Co., 
Dunham, Buckley & Co., nor William H. Lyon & Co. nor either of 
said firms or’ the members thereof or either of them had ever ac- 
cepted or assented to the aileged assignmeiit from W. 'T. Tuftly to 
Louis Tuftly for the benefit of creditors. 

There was also proof tending to show that at the time of the al- 
leged alteration and diminution of the capital stock of Mrs. C. EF. 
McLin the business had not earned any profits, and that it would be 
impossible to call the amount withdrawn by her “ profits” on the 
business. 

In addition to the foregoing testimony and on the issue of es- 
toppel raised by plaintiff’s amended petition and replication, filed 

a | 
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November 17,1885, alleging that defendants were estopped, by reason 
of their actings and dealings with the alleged special partnership of 
W. T. Tuffly, to deny that it wasa special or limited partnership or 

to show that it was not such, the following evidence was in- 
185 _ troduced, to wit: There was evidence tending to show that on 

March 26, 1884, R. W. McLin, who was then and fer some time 
prior thereto had been a partner with W. T. Tuffly under the firm 
name of R. W.McLin & Co., died, leaving surviving him as his sole 
heirs his wife, Christine E. McLin, and their two minor children ; 
that, after the death of said McLin, Andrew Wilson came out to 
Houston, representing certain of the creditors of the firm of Rh. W. 
McLin & Co., then but recently dissolved by the death of R. W. 
McLin, to settle up the business and claims of said creditors, and 
that, among other creditors, he represented and was the agent of 
Morrison, Herriman & Co., Dunham, Buckley & Co., and William H. 
Lyon & Co., the attaching creditors mentioned in this cause; that 
said Wilson suggested and advised the formation of a special part- 
nership between W. T. Tuftly and Christine E. McLin and was the 
man that instigated this thing and knew the whole thing; that the 
bills sued on and under which the attachments complained of 
by plaintiil were sued out were accumulated after the formation 
of the partnership between W. T. Tuffly and Christine E. McLin, 
and that all the creditors signing the document attached to the 
amended petition, filed Nov’r 17, 1885, dated April 24, 1584, 

releasing the firm of R. W. McLin & Co. and accept- 
186 ing the assumption of the firm of W. T. Tuffly, knew 

that Mrs. McLin was a special partner; that Mrs, McLin 
put in $6,419.56 into the concern, and that the creditors above re- 
ferred to knew of it and sold W. T. Tufily goods after that time, and 
that the bills they sued on are for these goods; that said Wilson 
talked with Mrs. McLin a number of times and was the instigator 
of the whole thing, and said that there was lots of money in the 
business if it was well taken care of; that W. T. Tuffly said he 
wanted to run on a small scale, and that Wilson influenced him and 
talked to Mrs. MeLin and said that there was no show in Houston 
for any second-class stores; that there was only a show for a first- 
class store, and that Morrison, Herriman & Co. would help W.‘T. 
Tuffly and Mrs. McLin out; that said Wilson knew they had this 
special partnership and sold them goods afterwards; that there was 
no concealment or attempt made to mislead Wilson; that he was 
there the whole time every day ; that he virtually run the business 
for two or three weeks himself as agent for the creditors above named, 
viz., from the time he came out to Houston, some time between the 
first and 10th of April, 1884, until he left the State, some time about 
the Jatter part of April, 1884—say about the 28d, 24th, or 25th of 

April, 1884; that W. T. Tuftly notified Wilson of McLin’s 
187 death by telegraphing him on the night of the death, and 

asking him to come to Houston and represent the creditors, 
and that the special partnership was the result of his coming to 
Houston ; that said firm of R. W. McLin & Co. owed a great many 
debts and had property, and that Mrs. Christine E. McLin sold out 
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her interest to W. T. Tuffly,and that he had the money in the bank 
at her disposal, and then Mr. Wilson induced her to become a spe- 
cial partner and put the money into the business; that said Wilson 
advised her to go into that special partnership; that her brother, 
W. T. Tufily, told her he did not want her to jeopardize the money 
by going into the business, and that Wilson assured her that it would 
not jeopardise her money by going into a special partnership; that 
her brother all the time said that he did not want to continue busi- 
ness unless she could be separated from it and not have anything to 
do with it, and then Mr. Wilson came and spoke to her about it—of 
course 1n a friendly way—and advised her that it was the best way, 


_and said several. things to her and influenced her to go into the spe- 


cial partnership ; that at the time Wilson came out the relations be- 
tween him and W. T. Tuffly and Mrs. McLin were quite friendly, 

and that Mrs. MeclLin imagined that at the time Wilson ad- 
188 vised her in that way he was acting as her friend ; that her 

brother, W. 'T. Tuftly, did not have much to say, and that 
she had never met Mr. Wilson before; that the idea of W. 'T. Tuffly 
before he conferred with Wilson was toclose out and not to carry on 
the business, and that Wilson persuaded him to carry on the busi- 
ness; thatit was known atthe time Wilson was at Houston that Mrs. 
McLin would have coming to her about $8,000.00 insurance money 
on the life of her husband as soon as it could be collected from the 
insurance companies, and it was expected that she would make loans 
to the firm. 

Defendants introduced in evidence the depositions of said Andrew 
Wilson, tending to show that, as the representative of a large num- 
ber of the creditors of the firm of R. W. MecLin & Co., he caused 
their indebtedness to be transferred to the new firm of W.'T. Tuflly, 
accepting the new firm instead of the old; that he did not carry the 
transfer from Mrs. MecLin to W. T. Tuffly and get her signature to 
it; that he believed Mrs. McLin to bea special partner in the firm 
of W. T. Tuftly, and that the amount to the credit of her husband 
in the firm of R. W. McLin & Co., as represented by his share in 

the various properties of the firm, was her contribution to the 
189 special capital ; also tending to show that he assisted in mak- 

ing an accounting of the properties of the firm of R. W. 
McLin & Co. to see if the firm was solvent and in settlement of the 
accounts of the creditors he represented ; that he represented no one 
but creditors and had nothing to do with forming the firm of W. 
T. Tuftly ; that he did not advise the forming of the firm of W. T. 
Tuffly as it was formed or have anything to do with their act in that 
respect, and that he left Houston, Texas, about the 25d, 24th, or 25th 
of April, 1884. Defendants also introduced in evidence the follow- 
ing letter, to wit: 

Houston, April 4th, 1884. 

Mess. Morrison, Herriman & Co., New York. 

GENTLEMEN: Herewith I send you list of creditors of the late firm 
of R. W. MeLin & Co. Since the decease of the senior member of the 
firm I have continued in liquidation, and my sales — flattering. I 
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have been disconcerted by the death of Mr. McLin, but will be able 
to pay in full within reasonable delay. I will withhold any pay- 
ment of maturing paper until I can communicate with all creditors. 
Mr. Wilson, with the firm of Morrison, Herriman & Co., of your city, 
our largest creditor, has been communicated with, and will call on 
you before coming South, who can fully explain the situation. 
190 I can manage to meet all liabilities with your confidence, 
which I hope you will extend to me, I giving you the assur- 
ance that I will reserve for your entire participation in all payments 
as soon as I begin to meet paper in due course, and will ask of you 
such concession as to time as others are willing to concede. 
Hoping to receive favorable consideration at your hands, and that 
you will extend me your counsel and confidence, 


I remain, yours truly, W. T. TUFFLY. 


Also the following letter from W. T. Tuffly tc Andrew Wilson, 
viz: 


191 “ Houston, April 4th, 1884. 

FRIEND Wirson: Dispatch received last night; have mailed 
statement of am’ts due everybody, as requested, to all N. Y. credit-s. 
Business has been very good, and all I want is time from our prin- 
cipal creditors; have not paid anything at all yet, but deposit money 
as fast as it comes in; also mentioned in all the letters you would 
call on them; also mailed M., H. & Co. one of them, which you 
ean see. I do not think I will have any trouble to run the busi- 
ness if I can get some time on all am’ts no- due, except the small 
bill, which I would like to pay as soon as I can, with the consent of 
larger creditors, of course; mail about to close; will write more fully 
to-morrow. | 


Your friend, W | T. TUFFLY.” 


Also the following letter from said Tuffly to said Wilson: 


“ Houston, Apri 6th, 1884. 

FrieND Witson: I wired you last night, and wrote you the other 
day, and mailed statement as requested; have not heard anything 
from any New York houses yet, but from closer houses have. They 
all seem to be satisfied so far. What I would like to do is to run the 
business on the same as usual, but in order to do so I will have to 
have some time from our principle creditors (as I wrote you before), 
which if they grant will allow me to buy goods for cash until I can 
establish a credit for myself. As you know, to replutish the stock now, 
without money to do so, would not be an easy matter, as very few 
would be willing to ship goods untill everything was straightened 
out. Business has been very good. | have reduced prices somewhat, 
and am selling a good many goods for cash strictly, which am de- 
positing as fast as it comes in, and am not paying anything, 

192. as Ido not think it would be treating everybody concerned 
right todo so. Willis,of Galveston, next to M., H. & Co.,are 

our largest creditor, and they seem to be willing to do anything that 
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is right, but will not say what, but write me to go on as usual; also 
say they are communicating with your house now. Let me hear 


from you as soon as possible. 
Your friend, W. T. TUFFLY.” 


Also the following letter from said Tuffly to said Wilson, dated 
April 27th, 1884: 
| “ Houston, April 27th, 1884. 
FRIEND Witson: Enclosed find list of such things as we need now. 
I did not put any am’t down, but want a small assortment of all, 
which I leave to your judgment. All of it can come by express ex- 
cept napkins, doyl-es, Irish linen, table covers, and pique. Business 
was pretty fair again yesterday—$307.00 cash. Yesterday I had quite 
a number of men, good citizens, to stop me on the street, and come 
in the store also, and tell me they were glad to see that the business 
was going to continue, and that I should have their custom; re- 
ceived your dispatch from Brenham, and see you will be in New 
York earlier than you expected; will go down to Galveston in the 
morning and get a few staples. Again thanking you for your many 
kind favors, 
I am your friend, W. T. TUFFLY.” 


193 The evidence of W. 'T. Tuffly also showed that he advised 

with an attorney, Mr. Hamblen, about the special partnership 
and had him draw up the papers; that Wilson came out in the in- 
terest of the creditors and was a personal friend of Mrs. MeLin and 
himself; that their relatious were friendly ; that he was very anxious 
for Wilson to come out, and that if Wilson gave him any advice he 
(Tuttly) sought it and was solicitant for Wilson’s good offices with 
the creditors, whose authority and confidence he had, and felt that 
Wilson had it very much in his power to assist him in starting in 
the pew business, and he sought his advice and counsel, and also 
had the advice of counsel advising him and Mrs. McLin that the 
attorney drew the special partnership agreement and all other papers 
relating to the transfer; that he advised with his attorney as far as 
the legal part of the matter was concerned. Defendants also intro- 
duced in evidence the following petitions, affidavits, and bonds for 
attachment, and orders and decrees in causes No. 1827, 1528, & 1329, 
in the circuit court of the U.S. for the eastern district of Texas, at 


Galveston. 


194. Inthe Circuit Court of the United States for the Eastern Dis- 
trict of Texas, in the Fifth Circuit, Holding Sessions at Gal- 
veston, ‘Texas. 


To the honorable the judges of said court: 

Your petitioners, George A. Morrison and John Herriman, who, 
in the matters hereinafter set forth were and still are copartners as 
merchants under the firm name and style of Morrison, Herriman, 
and Company, at the city of New York, in the State of New York, 
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and hereinafter style- plaintiffs, complaining of W. T. Tuffly, mer- 
chant, at Houston, in the county of Harris and State of Texas, re- 
spectfully represent that plaintiffs reside at the city of New York, in 
the county and State of New York, and that they are both citizens 
of the State of New York; that the defendant resides in the county’ 
of Harris, in the State of Texas, and isa citizen of the State of Texas. 

That heretofore, to wit, on the second day of October, A. D. 1884, 
defendant, fer a valuable consideration, made, executed, and de- 
livered to plaintiffs his, defendant’s, certain promissory note, 1n writ- 
ing, of that date, wherein and whereby defendant undertook and 
promised to pay to plaintiffs or their order, six months after date 
thereof, the sum of six hundred and eighty-nine and ;48, dollars 
($689.48), which note will be due and payable on the fifth day of 
April, A. D. 1885; that on the sixteenth day of October, A. D. 1884, 
defendant, for a valuable consideration, made, executed, and deliv- 
ered to plaintiffs his, defendant’s, certain promissory note, in writ- 
ing, of that date, wherein and whereby defendant undertook and 
promised to pay to plaintiffs or their order, seven (7) months after 

date thereof, the sum of six hundred and eighty-nine and -3,5y 
195 dollars ($689.48), which note will be due and payable on the 

nineteenth day of May, A. D. 1885; that on the first day of 
October, A. D. 1854, defendant, for a valuable consideration, made, 
executed, and delivered to plaintiffs his, defendant’s, certain prom- 
issory note, In writing, of that date, wherein and whereby he, defend- 
ant, promised and undertook to pay to plaintiffs or their order, 
seven (7) months after the date thereof, the sum of six hundred and 
eighty-nine and ;%,$; dollars ($689.48), which note will be due and 
payable on the fourth day of May, A. D.1885; that on the said first 
day of October, A. D. 1884, defendant, for a valuable consideration, 
made, executed, and delivered to plaintiffs his, defendant’s, certain 
promissory note, in writing, of that date, wherein and whereby de- 
fendant undertook and promised to pay to plaintiffs or their order, 
eight (8) months after date thereof, the sum of six hundred and 
eighty-nine ana ,*,9, dollars ($689.49), which note will be due and 
payable on the fourth day of June, A. D. 1885. 

That on the twenty-fifth day of November, A. D. 1884, defend- 
ant, for a valuable consideration, made, executed, and delivered: to 
plaintiffs his, defendant’s, certain promissory note, in writing, of 
that date, wherein and whereby defendant undertook and promised 
to pay to plaintiffs or their order, six months after date thereof, the 
sum of nine hundred and seventy-fourand ,6°, dollars ($974.60), which 
note will be due and payable on the twenty-eighth day of May, A. D. 
1885; that heretofore, to wit,on or about the — day of March, 1885, 
defendant drew his certain draft or bill of exchange on_plain- 
tiffs, requesting plaintiffs to pay to the order of the payee thereof 
the sum of five hundred dollars, and that on, to wit, the ninth day or 
[of] March, A. D. 1885, plaintiffs paid said draft or bill of exchange, 

and that on, to wit, the — day of March, A. D.1885,defendant 
196 drew his certain draft or bill of exchange on plaintiffs, re- 
questing plaintiffs to pay to the order of the payee thereof 
the sum of two hundred and fifty dollars, and that on, to wit, the 
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eleventh day of March, A. D. 1385, plaintiffs paid said draft or 
bill of exchange; that at the time of the drawing and payment 
of said drafts plaintiffs were not indebted to defendant in any sum 
and had no funds of defendant in their hands or subject to defend- 
ant’s control, but that they paid said drafts solely for the accommo- 
dation of defendant and as an advance to him of said sums of money, 
which were paid at the special instance and request of defendant, 
whereby defendant then undertook to become liable and promised 
to pay said sums of monev whenever he should be thereunto re- 
quested ; yet to pay the same or any part thereof, though long since 
due and unpaid, and though payment thereof has been demanded, 
defendant has hitherto failed and refused and still fails and refuses, 
to plaintiffs damage seven hundred and fifty dollars. 

That heretofore, to wit,on the twelfth day of January, A. D. 1885, 
and on divers days subsequent thereto, at the several times specified 
in the account hereto annexed, marked Exhibit “A.” and made part 
of this petition, plaintiffs, at the special instance and request of 
defendant, sold and delivered to the defendant certain goods, wares, 
and merchandise in consideration whereof defendant then under- 
took, promised, and agreed to pay plaintiffs, at the times hereinafter 
set forth, so much money as the said goods, wares, and merchandise 
were reasonably worth, and the same were at the tire of the sale 
and delivery thereof reasonably worth the sums charged therefor, 
amounting in the aggregate to the sum of four thousand one hun- 

dred and eighty-seven dollars and ten cents ($4,187.10) ; 
197 ~=that defendant undertook, promised, and agreed to pay to 

plaintiffs said sum of money for the reasonable value of said 
goods at the following times, to wit: On June fifteenth, 1885, the 
sum of one hundred and eighty-six dollars and seventy cents 
($186.70), on July fifteenth, A. D. 1885, the sum of three thousand 
two hundred and eight dollars and seventy-seven cents, on August 
Ist, A. D. 1885, seven hundred and ninety-one dollars and sixty- 
three cents, and that said sums of money will be due to plaintiffs 
from defendant on said last-named dates, respectively ; that on the 
second day of February, A. D. 1885, defendant, for a valuable con- 
sideration, made, executed, and delivered to plaintiffS his, defend- 
ant’s, certain promissory note, in writing, of that date, wherein and 
whereby he, defendant, undertook and promised to pay to plaintiffs 
or their order, fifty days after date thereof, the sum of one hundred 
and fifty-one dollars and fifty cents ($151.50), which note became 
due and payable on the twenty-seventh day of March, A. D. 1885; 
yet to pay the same or any part thereof, though long since due and 
unpaid, and though payment thereof has been demanded, defend- 
ant has hitherto failed and refused and still fails and refuses, to 
plaintiffs’ damage one hundred and fifty-one dollars and fifty cents 
($151.50). 

That defendant is justly indebted to plaintiffs in said sums of 
money, due and to become due as hereinbefore set forth, amounting 
in the eggregate to eight thousand eight hundred and twenty-one 
dollars and thirteen cents, and that he hes disposed of his property, 
in whole or in part, with intent to defraud his creditors. Wherefore 
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plaintiffs pray for process of attachment. Plaintiffs further say that 

the attachment is not sued out for the purpose of injuring or harass- 

ing the defendant, and that the plaintiffs will probably lose their 
debt unless such attachment is issted. 

198 Wherefore plaintiffs sue and pray for citation, attachment, 
and all other proper process and, upon hearing hereof and 

after their said debts shall have all become due, for judgment against 

defendant therefor and for costs of suit, and for general relief. 


And, as in duty bound, petitioners will ever pray. 
C. ANSON JONES, 


Attorney for Plaintiffs. 


THE STATE oF TEXAS, 
County of Harris. 


Before me, the undersigned, John Kennedy, a notary public in 
and for the county of Harris, in the State of Texas, on this day per- 
sonally appeared Vernon Leman, to me known, who, being by me 
duly sworn, on oath says that he is the agent of the plaintiffs in the 
foregoing petition, composing the firm of Morrison, Herriman and 
Company, and authorized to make this affidavit in their behalf. He 
further says that the statements contained in the above and forego- 
ing petition are true; that the defendant, W. T. Tuffly, is justly in- 
debted to the plaintiffs, Morrison, Herriman & Co.,in the sum of 
eight thousand eight hundred and twenty-one dollars and thirteen 
cents, due and to become due, as follows, to wit: 


Cash paid for his account past due (which is principal), 


paid, as stated in petition, on his drafts -------------- 5790 00 
Note due and unpaid March 27th, 1885 .-----..--._----- 151 50 
i a ie cece apse: nanan pieteoilioesnios 689 48 
a ci: capncnialigdcennidivatda neti iecsoon 689 48 
I NN I ccc See scion initia snip 689 48 
i ukuibiiinenlesuiechbiinenoniaende 974 60 
a scams in eniemanins ano wnat neni 689 49 
Merchandise on open account, due and payable June 15th, 

EEE IR Se EEO Ce sinc aeeihsmninaasditgiauinbati 186 70 
Merchandise on open account, due & payable July 15th, 

____ STE ee mena Aen 3,208 77 
199 Merchandise on open account, due & payable August 
bet, 1966.......... SE RSE ES SEAR tn eR POET ne RE 791 68 


That said W. T. Tuffly has disposed of his property, in whole or 
in part, with intent to defraud his creditors; that the attachment 
now applied for is not sued out for the ptirpose of injuring or harass- 
ing the defendant, and that the plaintiffs will probably lose their 
debt unless such attachment is issued. 


VERNON LEMAN. 


Subscribed and sworn to before me this the 31st day of March, A. 
D. 1885, to certify which I hereunto set my hand and official seal. 
[ SEAL. ] ee JOHN KENNEDY, 
Notary Public in and for Harris County, Texas. 
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EXHIBIT A. 
New York, Jan’y 12, 1885, as Feb’y 15. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 505 and 505 Broadway. 
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New York, January 23, 1885, as Feb’y 15. 


W. T. Tuftly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 503 and 505 Broadway. 
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202 New York, Feb’y 6th, 1885, as March 15. 


W.T. Tuffly, Houston, Texas, bought of Morrison, Herri- 
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203 New York, Feb. 13, 1885. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herri- 
man & Co., importers, 505 and 505 Broadway. 
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Duplicate. — 
206 New York, February 14, 1885, as March 15. 


Messrs. W. T. Tuffly, Houston, Texas, bought of Morrison, Herri- 
man & Co., importers, 505 and 505 Broadway. 
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213 New York, February 14, 1885. 
Mr. W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman 
& Co. 
LO 1 46? Richardson’s linen.--.---.---- ahi $9 35 


Duplicate. 
| New York, February 14, 1885, as March 15. 


Messrs. W. T. Tuffly, Houston, Texas, bought of Morrison, Herri- 
man & Co., importers, 503 and 505 Broadway. 
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1146 1 
a a ee aia ae a 


(Duplicate.) 
New York, Feb. 16, 1885, as March 15. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., ae 
importers, 503 and 505 Broadway. | 
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214 New York, Feb. 20, 1885, as April 1st. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
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(Duplicate.) 
217 New York, Feb’y 28, 1885, as April 1st. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 503 and 505 Broadway. 
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New York, March 4, 1885, as April 1st. | 
W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 505 and 505 Broadway. | 
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(Duplicate.) 
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New York, March 12, 1885, as April 1st. 


W. T. Tuffly, Houston, Texas, bought of Morrison, Herriman & Co., 
importers, 503 and 505 Broadway. 
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ee 
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The foregoing petition and exhibit endorsed as follows: “ No. 
1327, C. L. Morrison, Herriman & Co. vs. W. T. Tuffly. Original 
petition and affidavit for attachment. Filed March 31,1885. C. 
Dart, clerk.” 


219 ~=Verdict of Jury Written on Petition and Affidavit for Attachment: 


“We, the jury, find for plaintiffs, debt and interest to date, nine 
thousand and thirty-one ;3,%, dollars ($9,031.33), and that the prop- 
erty seized under the writ of attachment in the cese was liable to 
said attachment, and that the proceeds of sale of the attached prop- 
erty now in the registry of the court are subject to the judgment of 
this court. 


) BONNER N. McCRAVEN, Foreman.” 
‘1 Attachment Bond. Filed March 31, ’85. 


Tue State or Texas, County of Harris: 


| In Circuit Court of the United States, Eastern District of Texas, at 
ae | Galveston. 


MorrRIson, HERRIMAN & Co. vs. W. T. TuFrrty. 


We, the undersigned, Morrison, Herriman & Co., as principals, 
and Wm. D. Cleveland and C. Lombardi and 8S. kK. MeclIlhenny, as 
sureties, acknowledge ourselves bound to pay to W. T. Tuffly the 
sum of nineteen thousand dollars, conditioned that the above-bound 
Morrison, Herriman & Co., plaintiffs in attachment against the said 
W. T. Tuftly, defendant, will prosecute their said suit to effect, and 
that they will pay all such damages and costs as shall be adjudged 
against them for wrongfully suing out such attachment. 
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Witness our hands this 3lst day of March, A. D. 1885. 
MORRISON, HERRIMAN & CO., 
By VERNON LEMAN, Agent. 
WM. D. CLEVELAND. 
C. LOMBARDI. 
S. K. McILHENNY. 
Approved. 
C. DART, 
Clerk U.S. Circt Court, E. D. T., G. — 


220 Endorsements: “No. 13827. Morrison, Herriman & Co. vs. 
W. T. Tuffly. Attachment bond. Filed March 31, 1885. 


C. Dart, clerk.” 


Citation for W. T. Tuffly. Issued April 3rd, 1885. 
United States Circuit Court. 


The President of the United States of America to the marshal of the 
eastern district of Texas, Greeting: 


You are hereby commanded to summon W. T. Tuffly, if to be 
found in your district, to be and appear before the honorable circuit 
court of the United States, at the next term thereof to be holden for 
the fifth judicial circuit, at the court-house thereof, in the city of 
Galveston, on Monday, the second day of November next, to answer 
the petition of Geo. A. Morrison & Jno. Herriman, composing the 
firm of Morrison, Herriman & Co., filed M’ch 31, ’85 (cause No. 1827), 
against him, the said W. T. Tuffly, in an action of debt on promis- 
sory notes and open account, of which you will serve the said defend- 
ant with the accompanying copy of said petition. 

Herein fail not and due return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, and the seal of the 
[SEAL.] circuit court thereof, at Galveston, this third day of April, 
in the year of our Lord eighteen hundred and eighty-five 
and of American Independence the one hundred and ninth year. 
221 C. DART, 
Clerk Eastern District Texas, at Galveston, 
By W. L. HANSCOM, Deputy. 


Marshal’s Return. 


Xeceived this writ on the 3d day of April, 1885, and I executed 
the same on the 4th day of April, 1885, by delivering to the within- 
named defendant, in Houston, in person, a true copy of this writ and 
a copy of the petition, certified by the clerk of this court. 

J. C. TRACY, 
U.S. Marshal. 
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Endorsements: “C. L., No. 1827. Morrison, Herriman & Co. vs. 
W.T. Tuffly. Issued 3d day of April, A. D. 1885. C. Dart, clerk 
U.S. court, E. D. T., Galveston, by W. L. Hanscom, deputy. Re- 
turned and filed April 6th, 1885. C. Dart, cl’k, by Geo. C. Rives, 
dept.” , 


Order. 


From Minutes, March Term, April 17, 1885. 


Morrison, HERRIMAN & Co. 
vs. 1327. 
W. 2. 2URTEN. 


On this 17th day of April, 1885, came on to be heard the applica- 
tion of the plaintiffs in this cause for an order directing the sale of 
the personal property seized under writ of attachment issued in this 
cause; and it appearing to the court from said application and the 
affidavit of the plaintiffs’ agent and the certificate of the marshal in 

support thereof and from the evidence that the keeping of 
222 said property until the trial of this cause will necessarily be 

attended with such expenses and deterioration in the value of 
the property as greatly to lessen the amount likely to be realized 
therefrom, and that it is to the interest of all parties to the cause 
that said property be sold as soon as possible, the court doth order, 
adjudge, and decree that said property, to wit, the stock of dry- 
goods now in the store in the Burns building, on the corner of Main 
and Prairie streets, in the city of Houston, Texas, and also the fur- 
niture and fixtures and all personal property, of whatever kind, in 
said store, levied upon and now in the handsof the marshal, as fully 
set forth in his return upon the said writ of attachment on file herein, 
be sold by the marshal as under execution, and the time for the ad- 
vertisement of said sale is hereby fixed at fivedays. In addition to 
the posting of notices in the usual form, the marshal is hereby au- 
thorized and directed to cause a brief notice of the time, place, and 
terms of said sale to be published in the Houston Daily Post and 
the Galveston Daily News, and will include the expense thereof in 
the costs. The clerk of this court will issue the necessary order of 
sale, which the marshal will execute and make return thereof with 
the proceeds of said sale, according to the statutes in such cases 
made and provided, and pay said proceeds into the registry of the 
court. 

Morrison, HERRIMAN & Co. ) 
vs. > 1327. 
W. 5. LOMOLY. 


Upon application of the plaintiffs, by their attorney, the marshal 
is permitted toamend his return upon the writ of attachment issued 
in this case. 
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223 Default Judgment. 


From Minutes, November Term, Nov. 6, 1885. 


MorrRIson, HERRIMAN & Co. 
1327. 


vs. 
W. T. TuFF ty. 


On this day came the plaintiffs, by their attorney, and the de- 
fendant, having been duly served with process, came not, but wholly 
made default ; wherefore it is considered and adjudged by the court 
that judgment by default be, and is hereby, entered against the said 
defendant, and that the plaintiffs have and recover from the said 
defendant the damages by them sustained by reason of the non- 
payment of the demand sued on, and that a jury be impanneled at 
some future day of the term to inquire thereof. 


Final Judgment. 
From Minutes, Novy. 17th, 1885. 
Morrison, HERRIMAN & Co. 
vs. 1327. 
W. T. TuFFty. 


On this 17th day of November, 1885, this cause again came on to 
be heard, and the plaintiffs appeared, by attorney, and announced 
themselves ready to execute the writ of inquiry heretofore awarded ; 
and thereupon came a jury of twelve good and lawful men, to wit, 
Bonner N. McCraven and eleven others, who, being duly elected, 
tried, impanneled, and sworn, and having heard the evidence and 
charge of the court, returned the following verdict: “ We, the jury, 
find for plaintiffs. debt and interest to date, nine thousand and 
thirty-one ;%3, dollars ($9,031.35), and that the property seized under 
the writ of attachment in the case was liable to said attachment, and 
that the proceeds of sale of the attached property now in the regis- 
try of the court are subject to the judgment of this court. 


BONNER N. McCRAVEN, Foreman.” 


224 It was thereupon ordered, adjudged, and decreed by the 
court, in accordance with the verdict, that the plaintiffs, 
George A. Morrison and John Herriman, composing the firm of 
Morrison, Herriman & Co., do have and recover of and from the 
defendant, W. T. Tuffly, the sum of nine thousand and thirty-one 
& 55,8; dollars ($9,031.33), with interest thereon at the rate of eight 
per cent. per annum from date thereof, and all costs in this behalf: 
incurred, for all which let execution issue. 
And it further appearing to the court that by virtue of writ of 
attachment in this cause certain goods, wares, and merchandise and 
other personal property of the defendant situated in the store on 


ey 
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the corner of Main and Prairie streets, in the city of Houston, Texas, 
were, on the 3lst day of March, 1885, seized and levied on by the 
marshal of the eastern district of Texas, as fully shown by his re- 
turn on said writ on file herein, and that plaintiffs by virtue of said 
levy acquired a lien upon said property, and that thereafter, to wit, 
on the 27th day of April, 1885, under order of sale, duly issued out 
of this court and directed to the marshal, he sold the said property 
and paid the proceeds thereof, amounting to eleven thousand six 
hundred dollars, together with the sum of forty-three & ;',°5 dollars, 
found on hand at the time of levying said writ, into the registry of 
this court, and that the plaintiffs have a valid lien upon said fund 
now in the court, it was further ordered, adjudged, and decreed 
that plaintiffs’ said lien be foreclosed, and that said proceeds of sale 
be applied to the satisfaction of this judgment and all costs of court, 
and that the same be paid to the attorney of record for plaintiffs 
herein, whose receipt shall be sufficient voucher to the clerk 
therefor. 


225 From Minutes, November Term, Nov. 18th, 1885. 


Us. 


W. T. TuFFty. 


Upon application of J. G. Tracy, late United States marshal for 
the eastern district of Texas, and upon proof being made to the sat- 
isfaction of the court, it is ‘ordered that his account of expenses in- 
curred and -paid by him as marshal in this suit, aggregating the 
sum of six hundred and eight +58, dollars ($608.58), be, and the 
same is hereby, approved, and the said amount taxed as costs in 
the case. 


Morrison, HERRIMAN & Co. 
basa 


Original Petition in Case No. 1328, Dunham, Buckley & Co., vs. W. T. 
Tuffily, with Affidavit and Verdict of Jury. Filed March 31, 1885, 


In the Circuit Court of the United States for the Eastern District of 
Texas, in the Fifth Circuit, Holding Sessions at Galveston, Texas. 


To the honorable the judges of said court: 

Your petitioners, James H. Dunham, William Buckley, and 
Charles H. Webb, who, in the matters hereinafter set forth, were and 
still are copartners under the firm name and style of ‘Dunham, 
Buckley and Company, at New York, in the State of New York, 
and hereinafter styled plaintiffs, complaining of W. T. Tuffly, mer- 
chant, at Houston, Texas, respectfully represent that plaintiffs re- 
side at New York, in the county and State of New York, and that 
they are all citizens of tie State of New York; that the defendant 
resides at Houston, in the county of Harris and State of Texas, and 

that he is a citizen of the State of Texas; that heretofore, tu 
226 ~=ewit, on the 14th day of February, 1885, plaintiffs, at the 

special instance and request of defendant, sold and delivered 
17—1.3: 
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to the defendant certain goods, wares, and merchandise; in consid- j 
eration whereof defendant then undertook, promised, and agreed to | 
pay plaintiffs, at the times hereinafter set forth, so much money as 
the said goods, wares, and merchandise were reasonably worth, and . 
that the same were at the time of the sale and delivery thereof 
reasonably worth the sums charged therefor, amounting in the 
aggregate to one thousand and seven & ;%3; dollars ($1,007.93) ; that 
defendant undertook, promised, and agreed to pay plaintiffs said 
sum of money for the reasonable value of said goods, at the follow- 
ing times, to wit: On May Ist, 1885, the sum of one hundred and 
sixty-six 7',8; dollars ($166.68), and on July Ist, 1885,the remainder 
thereof, amounting to the sum of eight hundred and forty-one & 
323, dollars ($841.25), and that said sums of money will be due to 
plaintiffs from defendant on said last-named dates, respectively; that 
defendant is justly indebted to plaintiffs in said sums of money, 
which will be due on said last-named dates, respectively, and 
amounting in the aggregate to $1,007.93, and that he has disposed 
of his property, in whole or in part, with intent to defraud his 
creditors. Wherefore plaintiffs pray for process of attachment. Plain- 
tiffs further say that the attachment is not sued out for the purpose 
of injuring or harassing the defendant, and that the plaintiffs will 

probably lose their debt unless such attachment is issued. 
Wherefore plaintiffs sue and pray for citation, attachment, and all 
other proper process, and, upon hearing hereof and after their said 
debt shall have all become due, for judgment against defendant 

227 ‘therefor, and for costs of suit, and for general relief. 

And, as in duty bound, petitioners will ever pray. 
J. ANSON JONES, 
Attorney for Plaintiffs. 


THE State OF TExXas, 
County of Harris. 


Before me, the undersigned, John Kennedy, a notary public in 
and for the county of Harris, in the State of Texas, on this day 
personally appeared H. W. Chapman, to me known, who, being by 
me duly sworn, on oath says that he is the agent of the plaintiffs in 
the foregoing petition, composing the firm of Dunham, Buckley: & 
Co., and authorized to make this affidavit in their behalf. He fur- 
ther says that the statements contained in the above and foregoing 
petition are true; that the defendant, W. T. Tuftly, is justly indebted 
to the plaintiffs, Dunham, Buckley & Company, in the sum of one 
thousand and seven «& 4,3; dollars ($1,007.93), and that the same will 
be due and payable as follows, to wit: One hundred and sixty-six 
& 7°%> dollars ($166.68) on May Ist, 1885, and eight hundred and 
forty-one & 7,5 dollars ($841.25) on July Ist, 1885; that said W. T. 
Tuftly has disposed of his property, in whole or in part, with intent 
to defraud his creditors; that the attachment now applied for is not 
sued out for the purpose of injuring or harassing the defendant, and 
that plaintiffs will probably lose their debt unless such attachment 


is issued. 
H. W. CHAPMAN. 


Reocpemementnechenninanameanetnesnainntnahe cn ee eae - ee ae eetemns cattle s ae ea aan eee ee 
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Subscribed and sworn to before me this the 28 day of March, A. D. 
1885, to certify which I hereto set my hand and official seal. 
JOHN KENNEDY, 
[SEAL. ] Notary Public in and for Harris County, Texas. 


228 Endorsements: “ No. 1228,C. L. Dunham, Buckley & Co. 
vs. W. T. Tuffly. Original petition and affidavit for attach- 
ment. Filed March.31, 1885. C. Dart, clerk.” 


Verdict of jury endorsed on petition: 

“We, the jury, find for plaintiffs’ debt, one thousand seven /5; 
dollars ($1,007.93), and that the property seized under the writ of 
attachment and that the proceeds of sale of the attached property 
now 1n the registry of the court are subject to the judgment of this 


court. 
BONNER N. McCRAVEN, foreman.” 


Attachment Bond. Filed March 31, 1885. 


In the Circuit Court of the U.S., Eastern Dist. of Texas, at Gal- 
veston. 


DuNHAM, BUCKLEY & Co. ) 
US. ; 
W. T. TuFFLY. if 


THE STATE OF Texas, County of Harris: 


We, the undersigned, Dunham, Buckley & Co., as principals, and 
W. L. Foley and John Kennedy, as sureties, acknowledge ourselves 
bound to pay to W. T. Tuftly the sum of two thousand and twenty- 
five dollars, conditioned that the above-bound Dunham, Buckley & 
Co., plaintiffs in attachment against the said W. T. Tuffly, defendant, 
will prosecute their said suit to effect, and that they will pay all such 
damages and costs as shall be adjudged against thein for wrongfully 
suing out such attachment. 

Witness our hands this 28th day of March, 1885. 

DUNHAM, BUCKLEY & CO., 
By H. W. CHAPMAN, Agent. 
W. L. FOLEY. 
JOHN KENNEDY. 
229 Approved. 
C. DART, 
Clerk U. S: iret Court, E. D. T., G. 


Endorsements: “ No. 1528, C. L. Dunham, Buckley & Co. vs. 
W. T. Tuftly. Attachment bond. Filed March 31, 1885. C. Dart, 
clerk.” 
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Citation. Issued April 3, 1885. 
United States Circuit Court. | 


The President of the United States of America to the marshal of the {! 
eastern district of Texas, Greeting: | : 
You are hereby commanded to summon W. T. Tuffly, if to be 

found in your district, to be and appear before the honorable circuit 

court of the United States, at the next term thereof, to be holden for 
the fifth judicial circuit, at the court-house thereof, in the city of 

Galveston, on Monday, the second day of November next, to answer 

the petition of Jas. H. Dunham, Wm. Buckley, & Chas. H. Webb, 

composing the firm of Dunham, Buckley & Co., filed M’ch 31, ’85 

(cause No. 1328), against him, the said W. T. Tuffly, in an action of 

debt on open account in the sum of $1,007.93, of which you will 

serve the said defendant with the accompanying copy of said peti- 
tion. 
Herein fail not, and due return of this writ make. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the 
[SEAL.] circuit court thereof, at Galveston, this 3d day of April, in 
the year of our Lord eighteen hundred and eighty-five, 
and of American Independence the one hundred and _ ninth 
year. 

230 C. DART, 

Clerk Eastern District Texas, at Galveston, 
By W. L. HANSCOM, Deputy. 


Marshal’s Return. 


Received this writ on the 3d day of April, 1885, and I executed 
the same on the 4th day of April, 1885, by delivering to the within- 
named defendant, in Houston, in person a true copy of this writ 
and a copy of the petition, certified by the clerk of this court. 

J. G. TRACY, 
U. S. Marshal. 


Endorsements: “©. L., No. 1328. Dunham, Buckley & Co. vs. W.- 
T. Tuffly. Issued 3d day of April, A. D. 1885. CC. Dart, clerk U.S. 
court, I. D. T., Galveston, by W. L. Hanscom, deputy. Returned 
and filed April 6, 1885. C. Dart, clerk, by Geo. C. Rives, dept.” ~® 


Default Judgment. 

From Minutes, November Term, November 6th, 1885. 
vs. 

W. T. Turrty. 


On this day came the plaintiffs, by their attorney, and the de 


DuNHAM, BuckLey & Co. 
1328. 


: 
: 
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fendant, having been duly served with process, came not, but wholly 
made default; wherefore it is considered and adjudged by the court 
that judgment by default be, and is hereby, entered against the said 
defendant, and that the plaintiffs have and recover of and from the 
said defendant the damages by them sustained by reason of the non- 
payment of the demand sued on. It is further ordered that a jury 
be impaneled at some future day of the term to inquire of the said 
damages. 


231 | Final Judgment. 
From Minutes, November Term, November 17th, 1885. 


DuNHAM, Buckiey & Co. 
vs. : 1382. 
W. T. TuFFLY. 


On this 17th day of November, 1885, this cause again came on 
to be heard, and the plaintiffs appeared, by their attorney, and an- 
nounced themselves ready to execute the writ of inquiry heretofore 
awarded ; and thereupon came a jury of twelve good and lawful 
men, to wit, Bonner N. McCraven and eleven others, who, being 
duly elected, tried, impaneled, and sworn, and having heard the 
evidence and charge of the court, returned the following verdict: 


“We, the jury, find for plaintiffs, debt, one thousand and seven ;% 
dollars ($1,007.93), and that the property seized under the writ of at- 
tachment and that the proceeds of sale of the attached property now 
in the registry of the court are subject to the judgment of this 


court. 
BONNER N. McCRAVEN, Foreman.” 


It was thereupon ordered, adjudged, and decreed by the court, in 
accordance with the verdict, that the plaintiffs, James H. Dunham, 
William Buckley, and Charles H. W ebb, composing the firm of 
Dunham, Buckley & Co., do have and recover of and from the de- 
fendant, W. T. Tuftly, the sum of one thousand and seven ,%3; dol- 
lars ($1,007.95), with interest thereon, at the rate of eight per cent. 
per annum, from date hereof, and all costs in this behalf incurred, 
for all of which let execution issue. | 

And it further appearing to the court that by virtue of writ of 
attachment in this cause certain goods, wares, and merchandise and 

other personal property of the defendant, situated in the store 
232 on the corner of Main and Prairie streets, in the city of Hous- 

ton, Texas, were, on the 3lst day of March, 1855, seized and 
levied on by the marshal of the eastern district of Texas, as fully 
shown by his return on said writ on file herein, and that plaintiffs, 
by virtue of said levy, acquired a lien upon said property, and that 
thereafter, to wit, on the 27th day of April, 1885, under order of sale 
duly issued out of this court and directed to the marshal, he sold 
the said property and paid the proceeds thereof, amounting to eleven 
thousand six hundred dollars, together with the sum of forty-three 
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& ;%9, dollars found on hand at the time of levying said writ, into | 
the registry of this court, and that the plaintiffs have a valid lien 
upon said fund now in the court, it was further ordered, adjudged, 
aud decreed that plaintiffs’ said lien be foreclosed, and that the bal- 
ance of said proceeds of sale, after satisfying the Judgment and costs 
in case No. 1327 on the law docket of this court, entitled Morrison, 
Herriman & Co. vs. W. T. Tuffly, the levy in this case being made 
subject to the levy in said case No. 1527, or so much of the balance 
of said proceeds as may be sufficient to pay the same, be applied to 
the satisfaction of this judgment and all costs of court, and that the 
same be paid to the attorney of record for plaintiffs, whose receipt 
shall be a sufficient voucher to the clerk for such payment. 


DuNHAM, BuckLEY & Co. 
vs. 1828. 
W. T. TuFFty. . 


Upon application of J. G. Tracy, late United States marshal for 
the eastern district of Texas, and upon proof being made to the sat- 
isfaction of the court, it is ordered that an allowance of thirty-eight 
dollars be made to him for the services specified in the application, 
and the said amount is hereby taxed as costs in the case. 


233 Original Petition and Affidavit for Attachment in case No. 1329, 
W. H. Lyon & Co.v. W. T. Tuffly. Filed March 31st, 1885. 


In the Circuit Court of the United States for the Eastern District of 
Texas, in the Fifth Circuit, Holding Sessions at Galveston, Texas. 


To the honorable the judges of. said court: 

Your petitioners, William H. Lyon, James O. Carpenter, and 
Joseph H. T. Martin, who, in the matters hereinafter set forth, were 
and still are copartners under the firm name and style of William 
H. Lyon and Company at New York, in the State of New York, and 
hereinafter styled plaintiffs, complaining of W. T. Tuffly, merchant 
at Houston, in the county of Harris and State of Texas— 

Respectfully represent that plaintiffs reside at the city of New 
York, in the county and State of New York, and are all citizens of 
the State of New York: that the defendant resides in the county of 
Harris, in the State of Texas, and is a citizen of the State of Texas; 
that heretofore, to wit, on the twentieth day of October, A. D. 1884, 
defendant, for a valuable consideration, made, executed, and deliv- 
ered to plaintiffs his, defendant’s, certain promissory note, in writing, 
of that date, wherein and whereby defendant undertook and prom- 
ised to pay to plaintiffs or their order, five months after date thereof, 
the sum of five hundred and seventy-six dollarsand thirty-six cents 
($576.36), a copy of which note is hereto annexed, marked Exhibit B, 
and is made a part of this petition, which note became due and pay- 
able on the twenty-third day of March, A. D. 1885; yet to pay the 


same or any part thereof, though long since due and unpaid, i 
23 and though payment thereof has been demanded, defendant 


has hitherto failed and refused and still fails and refuses, to 
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plaintiffs’ damage five hundred and seventy-six doliars and thirty- 
' sIx cents ($576.36). 

That heretofore, to wit, on the tenth day of October, A. D. 1884, 
defendant, for a valuable consideration, made, executed, and deliv- 
ered to plaintiffs his, defendant’s, certain promissory note, in writing, 
of that date, wherein and whereby defendant undertook and prom- 
ised to pay to plaintiffs or their order, six months after date thereof, 
the sum of five hundred and seventy-six dollars and thirty-seven 
cents, a copy of which note is annexed hereto and marked “ Exhibit 
A” and is made a part of this petitition; which said note will be 
due and payable on the thirteenth day of April, A. D. 1885. 

That heretofore, to wit, on the fifth day of November, A. D. 1854, 
and on divers day subsequent thereto, at the several times specified 
in the invoices hereto annexed, marked Exhibits “C,” “ D,” and “ E,” 
and made a part of this petition, plaintiffs, at the special interest 
and request of defendant, sold and delivered to defendant certain 
goods, wares, and merchandise, in consideration whereof defendant 
then undertook, promised, and agreed to pay plaintiffs, at the times 
hereinafter set forth, so much money as the said goods, wares, and 
merchandise were reasonably worth, and that the same were, at the 
time of the sale and delivery thereof, reasonably worth the sums 
charged therefor, amounting in the aggregate to one hundred and 
twenty-six dollars and eighty-five cents ($126.85) ; that defendant 
undertook, promised, and agreed to pay to plaintiffs said sum of 
money for the reasonable value of said goods at the following times 
to wit, on the fifth day of May, A. D. 18385, the sum of forty dollars 

($40.00); on the twelfth day of May, A. D. 1885, the sum of 
235 six dollars ($6.00), and on the second day of June, A. D. 1885, 

the sum of eighty dollars and eighty-five cents, and that shid 
sums of money will be due to plaintiffs from defendant on said Jast- 
named. dates, respectively. 

That defendant is justly indebted to plaintiffs in said sums of 
money, due and to become due as hereinbefore set forth, amounting 
in the aggregate to twelve hundred and seventy-nine dollars and 
fifty-eight cents, and that he has disposed of his property, in whole 
or in part, with intent to defraud his creditors; wherefore plaintiffs 
pray for process of attachment. Plaintiffs further say that the at- 
tachment is not sued out ior the purpose of injuring or )arassing 
the defendant, and that the plaintiffs will probably lose their debt 
unless such attachment is issued. 

Wherefore plaintiffs sue and pray for citation, attachment, and all 
other process, and upon hearing hereof and after their said debt shall 
have become due for judgment against defendant therefor, and for 
costs of suit and for general relief. 

And, as in duty bound, petitioners will ever pray. 

C. ANSON JONES, 
Attorney for Pla intiffs. 
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LAIN ay “r 


Exuipit “A.” 


$576.57. Houston, Trex., Oct. 10th, 1884. 


Six months after date I promise to pay to the order of Wm. H. 
Lyon & Co. five hundred seventy-six and ;'5 dollars at the City 
Bank of Houston, value received. 

W. T. TOFFLY. 

Due Ap’! 18, 85. 


(Copy.) 1 
236 Exuipit “ B.” | 
$576.36. - Hovsron, Tex., Oct. 20th, 1884. 


_ 


Five months after date I promise to pay to the order of Wm. H. 
Lyon & Co. five hundred seventy-six and ;°,5, dollars at the City Bank 
of Houston, value received. 


ie 


W. T. TUFFLY. 
aa Due March 23, 85. 
(Copy.) 


ExuHipsit “CC.” 


New York, Nov. 5th, 1884. 


| W. T. Tuffly, Houston, Texas, bought of Wm. H. Lyon & Co., import- 
ers & jobbers of fancy goods, notions, ribbons, hosiery, gloves, white 
goods, cashmeres, flannels, silks, &c., Nos. 485 & 485 Broadway. 


Terms, 6 mos. \ 


(Duplicate.) 
a I in winters ete ininicinth icin tieisttntcacnine 40 00 


Exuipit “ D.” 


o FO TN ED: CN NL OEE Ne Net Metin 


New York, Nov. 12th, 1884. 


W. T. Tuffly, Houston, Tex., bought of Wm. H. Lyon & Co., import- 
ers & jobbers of fancy goods, notions, ribbons, hosiery, gloves, 
white goods, cashmeres, flannels, silks, &c., Nos. 483 & 485 
Broadway. 


Terms, 6 mos. 
(Duplicate.) 


1 gross 1080 63 


pri @ tem Suttons, 6.00........ 2.2... 22s 
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237 Exarpit “EK” 


New York, Dec. 2nd, 1885. 


W. T. Tuffly, Houston, Tex., bought of W. H. Lyon & Co., im- 
porters & jobbers of fancy goods, notions, ribbons, hosiery, gloves, 
white goods, cashmeres, flannels, silks, &c., Nos. 483 and 485 


Broadway. 
- Terms, 6 mos. 

} (Duplicate.) 
i i ait ecaleiestn titel sable aah o 50 
rr iil cascada than absence icintealisileinigliaiinaialii & 00 
| 2pm. 5 champion sat. ribbbon, 1.15..................... 4 60 
=o. F r r " hs iiss diiectesemsctndiibitenpitimiaacadadiaiia 18 90 
iia - ? ” Ri hisicinthiidishanibsemsiadéaiieduaiiinl 27 20 
ae - i Emenee etn 2 23 65 
80 85 


THE STATE OF TEXAS, 
County of Harris. 


Before me, the undersigned, John Kennedy, a notary public in 
and for the county of Harris, in the State of Texas, on this day per- 
sonally appeared Vernon Leman, to me known, who, being by me 
duly sworn, on oath savs that he is the agent of the plaintiffs in the 
foregoing petition, composing the firm of William H. Lyon and 

" Company, and authorized to make this affidavit in their behalf. He 
} further says that the statements contained in the above and fore- 
| going petition are true; that the defendant, W. T. Tuffly, is justly 
: indebted to the plaintiffs, Wm. H. Lyon & Co., in the sum 
\y 238 of twelve hundred and seventy-nine dollars and fifty-eight 
cents, due and to become due as follows, to wit: $576.86 by 
note due on March 27th, 1885; $576.57 by note due on April 13th, 
1885; $40.00 due on May Oth, 1885; 36.00 on May 12th, 1885, and 
Lf $80.85 due on June 2d, 1885; that said W. T. Tuffly has disposed of 
) his property, in whole or in part, with intent to defraud his creditors; 
that the attachment now applied for is not sued out for the purpose 
of injuring or harassing the defendant, and that the plaintiffs will 
probably lose their debt unless such attachment is issued. 
VERNON LEMAN. 


en 
nt eR ttn 


Subscribed and sworn to before me this the 51 day of March, A. 
D. 1885, to certify which I hereunto set my hand and official seal. 
[SEAL. ] JOHN KENNEDY, 
Notary Public in and for Harris County, Texas. 


Endorsements: “No. 1829, C. L. W. H. Lyon & Co. vs. W. T. 
Tuflly. Original petition and affidavit for attachment. Filed 
Mareh 3lst, 1885. C. Dart, clerk.” 

18—154 
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Verdict of Jury Written on Petition. 


“We, the jury, find for plaintiffs, debt and interest to date, thir- 
teen hundred and forty-seven ;),4; dollars ($1,347.17), and that the 
| property seized under the writ of atiachment in the case was liable 
to said attachment, and that the proceeds of sale of the attached 
property now in the registry of the court are subject to the Judgment 


of this court. | 
BONNER N. McCRAVEN, Foreman.” 


239 Attachment Bond in Case 1329. Filed March 31, ’85. 


In the Circuit Court of the United States, Eastern District of Texas, 
at Galveston. 


Wm. H. Lyon & Co. 
vs. 


‘ W. T. TuFFLY. 


THE STATE OF TEXAS, 
County of Harris. 


We, the undersigned, Wm. H. Lyon & Co., as principals, and W. 
L. Foley and Thos. 8. Franklin, as sureties, acknowledge ourselves 
bound to pay to W. T. Tuffly the sum of twenty-six hundred dol- 
lars ($2,600.00), conditioned that the above-bound Wm. H. Lyon & 
Co., plaintiffs in attachment against the said W. T. Tuffly, defend- 
ant, will prosecute their said suit to effect, and that they will pay 
all such damages and costs as shall be adjudged against them for 
wrongfully suing out such attachment. 

Witness our hands this 31st day of March, 1885. 

WM. H. LYON & CO., 
By VERNON LEMAN, Agent. 

W. L. FOLEY. 

THOS. R. FRANKLIN. 

Approved. 

C. DART, 
Clerk U.S. Cire’t Court, E. D. T., G. 


Endorsements: “C. L., 1329. Wm. H. Lyon & Co. to W. T. Tuffly. 
Attachment bond. Filed March 31, ’85. C. Dart, clerk.” 


240 Citation for W. T. Tuffly in Case No. 1329, Wm. H. Lyon & Co. 
vs. W. T. Tuffly. Issued April 3, 1885. 


United States Circuit Court. 


The President of the United States of America to the marshal of the 
eastern district of Texas, Greeting: 
You are hereby commanded to summon W. T. Tuffly, if to be 
found in your district, to be and appear before the henorable circuit 


a 


a a 


| 
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court of the United States, at the next term thereof, to be holden for 
the fifth judicial cireuit, at the court-house thereof, in the city of 
Galveston, on Monday, the second day of November next, to answer 
the petition of Wm. H. Lyon, Jas. O. Carpenter, & Joseph H. T. 
Martin, composing firm of Wm. H. Lyon & Co., filed M’ch 31, ’85 
(cause No. 1329), against him, the said W. T. Tuffly, in an action 
of debt on promissory notes and open account, of which you will 
serve the said defendant with the accompanying copy of said peti- 
tion. 

Herein fail not, and due’return of this writ make. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court 
thereof, at Galveston, this 8rd day of April, in the year of our Lord 
eighteen hundred and eighty-five, and of American Independence 
the one hundred and ninth year. 

[SEAL. ] C. DART, 
Clerk Eastern District Texas, at Galveston, 


By W. L. HANSCOM, Deputy. 


241 Marshal’s Return on Citation. 


tecelved this writ on the 35rd day of April, 1885, and I executed 
the same on the 4th day of April, 1885, by delivering to the within- 
named defendant, in Houston,in person a true copy of this writ and 
a copy of the petition certified by the clerk of this court. 
J. G. TRACY. 


Endorsements on citation: “C. L., No. 1829. Wm. H. Lyon vs. 
W. T. Tuffly. Issued 8d day of April, A. D. 1885. C. Dart, clerk 
U. S. court, E. D. T., Galveston, by W. L. Hanscom, deputy. Re- 
turned & filed April 6th, 1885. C. Dart, clerk, by Geo. C. Rives, 
dept.” 


Default Judgment. 


From Minutes, Nov. 6th, 1885. 


Wm. H. Lyon & Co. 
Us. 1329. 
W. T. TuFFLy. 

On this day came the plaintiffs, by their attorney, and defendant, 
having been duly served with process, came not, but wholly made 
default; wherefore it is considered and adjudged by the court that 
judgment by default be, and is hereby, entered against the said de- 
fendant, and that plaintiffs have and recover from the said defend- 
ant the damages by them sustained by reason of the non-payment 
of the demand sued on. It is further ordered that a jury be im- 
paneled at some future day of the term to inquire of the said dam- 
ages. 
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242 Final Judgment. 


From Minutes, Nov. 17th, 1885. 
W. H. Lyon & Co. 
vs. 1329. 
W. T. TuFF ty. 


On this 17th day of November, 1885, this cause again came on to 
be heard, and the plaintiffs appeared, by attorney, and announced 
themselves ready to execute the writ of inquiry heretofore awarded ; 
and thereupon came a jury of twelve good and lawful men, to wit, 
Bonner N. McCraven and eleven others, who, being duly elected, 
tried, impaneled, and sworn, and having heard the evidence and 
charge of the court, returned the following verdict : 


Verdict. 


“ We, the jury, find for plaintiffs, debt and interest to date thirteen 
hundred and forty-seven ;/,4, dollars ($1,347.17), and that the prop- . 
erty seized under the writ of attachment in the case was liable to 
said attachment, and that the proceeds of sale of the attached prop- 
ertv now in the registry of the court are subject to the judgment of 


this court. 
“BONNER N. McCRAVEN, Foreman.” 


It was thereupon ordered, adjudged, and decreed by the court, 
in accordance with the verdict, that the plaintiffs, William H. Lyon, 
James O. Carpenter, and Joseph H. T. Martin, composing the firm 
of William H. Lyon and Company, do have and recover of and from 
the defendant, W. T. Tuffly, the sum of thirteen hundred and forty- 
seven dollars and seventeen cents ($1,347.17), with interest thereon, 
at the rate of eight per cent. per annum, from date hereof, and all 
costs in this behalf incurred, for all which let execution issue. 

And it further appearing to the court that by virtue of writ of at- 
tachment in this cause certain goods, wares, and merchandise.and 
other personal property of the defendant, situated in the store on the 

corner of Main and Prairie streets, in the city of Houston, 
243 Texas, were, on the 3lst day of March, 1885, seized and 

levied on by the marshal of the eastern district of Texas, as 
fully shown by his return on writ on file herein, and that plaintiffs, 
by virtue of said levy, acquired a lien'upon said property, and that 
thereafter, to wit, on the 27th day of April, 1885, under order of 
sale duly issued out of this court and directed to the marshal, he 
sold the said property and paid the proceeds thereof, amounting to 
eleven thousand six hundred dollars, together with the sum of forty- 
three and seventy one-hundredths dollars found on hand at the 
time of levying said writ, into the registry of this court, and that 
the plaintiffs have a valid lien upon said fund now in the court, 
it was further ordered, adjudged, and decreed that plaintiffs’ said 
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lien be foreclosed, and that the balance remaining of the said pro- 
ceeds of sale, after the payment of the judgments and costs In case 
No. 1827 on the docket of this court, entitled Morrison, Herriman & 
Co. vs. W. T. Tuffly, and No. 1828, entitled Dunham, Buckley & Co. 
vs. W. T. Tuffly, the levy in this case being made subject to the levies 
in said cases Nos. 1327 & 1328, be applied to the satisfaction pro tanto 
of this judgment and all costs of court herein, and that the same be 
paid to the attorney of record for plaintiffs herein, whose receipt 
shall be a sufficient voucher to the clerk for such payment. 

And it further appearing to the court that by virtue of the writ 
of attachment issued in this cause the marshal of the eastern dis- 
trict of Texas did, on the 3lst day of March, 1885, levy upon and 
seize the following real] estate, to wit, a one-half interest in blocks 
number one hundred and twenty-six (126), one hundred and twenty- 
seven (127), one hundred and thirty-one (181), one hundred and 

| thirty-two (132), 183, one hundred and thirty four (134), in 
244 “ Ryan’s Addition” to the city of Houston; lots eleven (11), 
twelve (12), thirteen (13), and fourteen (14), in block two (2), in 
“Johnson’s Addition” to the city of Houston, and block number 
, sixty-two, (62) in “ Baker’s Addition” ofsubdivision of lot thirty-five 
| (35), in the O. Smith survey, all in Harris county, Texas, and that by 
virtue of said levy plaintiffs acquired, on March 31, 1885, a lien 
upon the said real estate, it was further adjudged and decreed that 
said lien be foreclosed, and that an order of sale shall issue to the 
marshal, directing him to seize and sell the same as under execution 
, in satisfaction of this judgment, and if the proceeds of such sale be 
insufficient to satisfy the judgment, then to make the money or any 
balance thereof remaining unpaid out of any other property of tie 
defendant, as in case of ordinary executions. 


— 


Wa. H. Lyon & Co. 
vs. 1329. 
W. T. TuFr ty. 


Upon application of J. G. Tracy, late United States marshal for 
the eastern district of Texas, and upon proof being made to the 
satisfaction of the court, it is ordered that an allowance of thirty-eight 
dollars be made to him for the services specified in the application, 
and the said amount is hereby taxed as costs in the case. 
245 The above and foregoing being the substance of all the 
testimony admitted to the jury, the court thereupon instructed 
the jury as follows: 


In U.S. Circuit Court, at Galveston, Texas. 


Louis Turrry, Assignee, Ke., ) 
vs. No. 1352, C. L. 
JAMES G. Tracy et al. 


GENTLEMEN OF THE JuRY: If you shall find from the evidence 
that the limited partnership, as stated and claimed by plaintiff, was 
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recognized as such in its inception by the three attaching creditors, 
defendants herein, and likewise during its existence was dealt with 
and credited as such by them, as well as sued therefor, and its prop- 
erty attached as such after its assignment, and that its other cred- 
itors also so treated and dealt with it and accepted its assignment to 
pl’if as such, and that Mrs. McLin, named therein as the special or 
limited partner, and W. T. Tuffly, named therein as the general 
partner, and whose name constituted the firm name, always treated 
it as a special or limited partnership, and that Mrs. McLin loaned it 
money, as claimed, and subsequently sued the plaintiff, as its as- 
signee, therefor, then, and in such case you likewise may deem the 
same a limited partnership and regard the assignment to plaintiff 
as valid. If you shall also find that the same was made at a time 
When the “ W. T. Tuftly”” paper was maturing faster than it could 
he met in the ordinary and usual course of its business, and that 
such assignment was made in good faith in contemplation of in- 
solvency; and if you shall further find that the defendant Tracy, as 
U. marshal, seized the property so assigned under and by virtue 
Of the attachments of the three attachment creditors who have made 

themselves defendants herein, then you will find for the 
246 ~— plaintiff herein as against def’t Tracy and the sureties on his 

official bond and the three firms of attaching creditors for the 
value of the goods qs they were at the time and place of their seizure 
under such writs of attachment, such value to be ascertained from 
all the facts detailed in evidence before you; but if you shall other- 
wise find as to the facts constituting the rights of the parties, as 
hereinbefore set forth, then and in such case your verdict will be 
for the defendants. 


And also as follows, at request of defendants: 


In Circuit Court of U.S., at Galveston, Texas. 


Louis Turrty, Assignee, 
| vs. 
JAMES G. Tracy eé al. 


Defendants in the above cause, by their counsel, request the court 
to charge the jury: | 

If the proof shows you that Mrs. McLin never, in fact, contributed 
the amount to the common stock necessary to make her a special 
partner, or that she afterwards altered and diminished the amount 
of her capital stock, and that these facts\or either of them were un- 
known to the attaching creditors who are defendants herein at the 
time they dealt with the firm and sued W. T. Tuffly, then you are 
instructed that neither the recognition and dealing by them with 
Tuffily and Mrs. McLin as a limited partnership nor the suing of 
W. T. Tuftly in ignorance of said facts estops or precludes them or 
any of the defendants from showing that said partnership was 
never, in fact, legally formed as a limited partnership, for the reason 
above stated, nor from showing that it afterward, by reason of the 
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alteration and diminution of Mrs. McLin’s capital stock, was ren- 
dered a general partnership. 


C. ANSON JONES, 
Att’y for Defendants. 


247 To so much of the said charge of the court as is as fol- 
lows: 


“In U.S. Circuit Court, at Galveston, Texas. 


Louis TuFFr.y, Assignee, &c., 
v. No. 1852, C. L. 
JAMES G. Tracy et al. 


GENTLEMEN OF THE JuRY: If you shall find from the evidence 
that the limited partnership, as stated and claimed by plaintiff, was 
recognized as such in its inception by the three attaching creditors, 
defendants herein, and likewise during its existence was dealt with 
and credited as such by them, as well as sued therefor, and its prop- 
erty attached as such after its assignment, and that its other cred- 
itors also so treated & dealt with it and accepted its assignment to 
plaintiff as such, & that Mrs. McLin, named therein as_ the 
special or limited partner, and W. T. Tuffly, named therein as the 
general partner, & whose name constituted the firm name, elways 
treated it as a special or limited partnership, & that Mrs. MeLin 
loaned it money, as claimed, & subsequently sued the plaintiff, as 
its assignee, therefor, then and in such case you likewise may deem 
the same a limited partnership and regard the assignment to plain- 
tiff as valid ” 


248 


and to each and every portion of the same the defendants, 

by their counsel, then and there, before the jury retired from 
the bar, excepted, and then and then and there prayed a bill of ex- 
ceptions, which is granted, signed, sealed, and made a part of the 
record ; and the court gave no other charge to the jury, except in 
regard to the right of defendant Tracy to recover over on his in- 
demnity bonds in case the verdict should be against him, with in- 
struetions as to form. of verdict. 

The above and foregoing being the substance of all the testimony 
admitted to the jury, thereupon the defendants, by their counsel, 
before the jury had retired from the bar, requested the court to 
charge the jury as follows as a separate and distinct charge from all 
others, to wit: 

“Tf the proof shows that after the formation of the alleged special 
partnership between Christine E. McLin and W. T. Tuflly the said 
Christine EK. McLin altered or diminished her capital stock in the 
partnership by the withdrawal of cash or merchandise, or both, this 
at once worked a dissolution of the partnership, and the partnership 
carried on thereafter was in Jaw a general partnership, and no pay- 

ment, advance, or loan thereafter made by herto Tuflly or to 
249 the partnership could restore its character as a special or 
limited partnership, and if you so find your verdict must be 
for defendants.” 


—_ = 
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But the court refused said charge and refused to so charge the 
jury as prayed by the defendants, and failed and refused to give any 
other charge relative thereto than as hereinbefore set forth, and re- 
fused to so instruct the jury or to submit said issue to the jury; to 
which ruling of the court in refusing said charge and in refusing to 
instruct the jury as prayed or to give any other instruction to the 
jury except that hereinbefore set forth relative thereto the said de- 
fendants, by their counsel, then and — excepted before the jury 
retired from the bar, and then and there prayed a bill of exceptions 
to said ruling, which is granted, signed, sealed, and made a part of 
the record. 

And the defendants, by their counsel, before the jury had retired 
from the bar, also requested the court to charge the jury as a sep- 
arate and distinct charge from all others as follows, to wit: 

It is claimed by the plaintiff, Louis Tuffly, that the copartnership 
or firm of W. T. Tuffly was a limited partnership, composed of W. 
T. Tuftly as general partner and Christine E. McLin as special part- 

ner. It is claimed by defendants that Tuffly and said Chris- 
250 tine E. McLin were both general partners, and that said 

Christine E. McLin was a general and not a special partner, 
for the reason, among others alleged by them, that she did not com- 
ply with the requirements of the law governing limited partner- 
ships. 
On this question you are instructed that limited partnerships may 
consist of one or more persons who shull be called the general part- 
ners and of one or more persons who shall contribute in actual cash 
payments a specific sum as capital to the common stock, who shall 
be called special partners. ‘They — also required to make and sev- 
erally sign a certificate, which, among other things, shall contain 
the amount of capital which each special partner shall have con- 
tributed to the common stock. 

This certificate, after having been acknowledged by the parties in 
the same manner as conveyances of land are acknowledged, shall 
be filed in the office of the clerk of the county court of the county 
in which the principal place of business of the partnership shall be 
situated. At or before the time of filing thiscertificate thesum specified 
in the certificate to have been contributed by the special partner to 

the common stock must have been actually and in good faith 
251 ~—paid in cash; and if this is not so actually and in good faith 

paid in cash at or before said filing, then all persons interested 
in such partnership shall be liable for all the engagements thereof as 
general partners, and no payment mto the fund thereafter by the 
special partner can relieve him from the consequences of failure to 
pay within the time above specified; so also the sum to be con- 
tributed by the special partner must have been actually and in good 
faith paid in cash, and cannot be contributed in property of any 
kind, however valuable it may be. If the proof shows you that 
Mrs. McLin’ s deceased husband, R. W. MeLin, had a net interest, at 
or about the time of his death, in the firm of R. W. MecLin & Co., 
and that, in consideration of the arrangement by W. T. Tuffly for 
full settlement of all claims against the said firm of R. W. McLin & 


St SECT 
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Co. and the obtaining of a release of the estate of R. W. McLin from 
liability on account of the same, — assigned and transferred to W. T. 
Tuftly all the goods, wares, and merchandise and other properties 
of said firm, and that the interest so conveyed constituted her con- 
tribution to the common stock to make her a special partner, then 
you are instructed that this would not be such contribution of 

actual cash, as the law requires or contemplates, no matter 
252 what the outward form of the transaction was, and in such 

case Mrs. McLin would have thereupon become a general 
partner and liable as such, and no advance, loan, or payment there- 
after made by her to W. T. Tuffly or to the firm would change her 
status from that of a general partner, and if you so find, then you 
are instructed that it was essential to the validity of the assignment 
that she should have joined in it and conveyed to the assignee her 
individual property not exempt, and that as she did not do so the 
assignment would be illegal and void, and that your verdict should 
be for the defendants. 

But the court refused said charge and refused to so charge the 
jury as prayed by the defendants, and failed and refused to give any 
other charge relative thereto than as hereinbefore set forth, and 
refused to so instruct the jury or to submit said issue to the jury; 
to which ruling of the court in refusing said charge and in refusing 
to instruct the jury as prayed or to give any other instruction rela- 
tive thereto than as hereinbefore set forth the said defendants, by 
their counsel, then and there excepted before the jury retired from 
the bar, and then and there prayed a bill of exceptions to said rul- 
ing, which is granted, signed; sealed, and made a part of the 

record. 
259 And defendants, by their counsel, before the jury had re- 
tired from the bar, also requested the court to charge the jury 
as a separate and distinct charge from all others as follows, to wit: 

The law requires persons who have formed a limited partnership 
to cause to be published in the manner and for the time required 
by the law a notice giving the terms of such partnership. The origi- 
nal copy of the notice for the above purpose, bearing date April 25, 
1884, and signed by W. T. Tuffly and Christine E. McLin, which 
notice was intended to be published and was published in a news- 
paper printed in the city of Houston, Texas, is in evidence in this 
cause. You are instructed that said notice is not in compliance with 
the requirements of the law, in this, that it does not fully state the 
terms of the limited partnership formed by W. T. Tuftly and Chris- 
tine E. MeLin, but wholly omits to state some of the terms of said 
partnership. It was therefore inefiectual for the purpose for which 
it was intended, and the partnership, became a general partnership 
by reason of the failure to give the published notice of the terms of 
the partnership required by law, and Mrs. Christine I. McLin be- 
came a general and not a special partner, and was such at the date 

of the deed of assignment, March 23, 1885, and was liable as 
254 such; and as she did not join in the deed of assignment 
under which the plaintiff claims, nor convey to him her indi- 
vidual property for the benefit of creditors, the said deed of assign- 
19—154 
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ment is therefore void and interposed no legal obstacle to the levy 
of the attachments complained of, and you will therefore return a 
verdict for the defendants. 

But the court refused said charge and refused to so charge the 
jury as prayed by the defendants, and failed and refused to give any 
other charge relative thereto than as hereinbefore set forth, and re- 
fused to so instruct the jury or to submit said issue to the jury; to 
which ruling of the court in refusing said charge and in refusing to 
instruct the Jury as prayed or to give any other instruction relative 
thereto than as hereinbefore set forth tne said defendants, by their 
counsel, then and there excepted before the jury retired from the 
bar, and then and there prayed a bill of exceptions to said ruling, 
which is granted, signed, sealed, and made a part of the record. 

Given under my hand and seal, in open court, this 7th day of 


May, 1886. 
CHAUNCEY B. SABIN, [srat.] 
U. S. District Judge for the Eastern District of Texas. 


250 Endorsements: “13852. Louis Tuffly, ass’ee, vs. James G. 
Tracy et al. Defendants’ third bill of exceptions. Filed in 
open court May 7th, 1886. C. Dart, clerk.” 


256 Copy Writ of Error. Filed May 8th, 1886. 


UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
Texas, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
at Galveston, between Louis Tuffly, assignee of the firm of W. T. 
Tuffly, plaintiff, and James G. Tracy, Timothy H. Scanlan, Henry 
H. Dooley, John T. Brady, Samuel K. MeIlhenny, Thomas R. Frank- 
lin, John Herriman, and George A. Morrison, composing the firm 
of Morrison, Herriman & Co., and said firm; J. H. Dunham, Wm. 
F. Buckley, and Charles H. Webb, coinposing the firm of Dunham, 
Buckley & Co., and said firm; William H. Lyon, James O. Carpenter, 
and Joseph H. 'T. Martin, composing the firm of Wm. H. Lyon & 
Co., and said firm; W. D. Cleveland, W. L. Foley, C. Lombardi, and 
John Kennedy, defendants, i in which suit a final judgment was ren- 
dered in said circuit court on the 12th day of April, A. D. 1886, in 
favor of plaintiff and against defendants, a manifest error hath hap- 

pened, to the great damage of the said James G. Tracy, Tim- 

257 othy H. Scanlan, Henry H. Dooley, John T. Riedy, ‘George 

A. Morrison, and John Herriman, James H. Dunham, W il- 

liam F. Buckley, and Charles H. Webb, Wm. H. Lyons, James Q. 

Carpenter, and Joseph H. 'T. Martin, as by their complaint appears, 

we, being willing that error, if any hath ‘been, should be duly cor- 

rected and full and speedy justice done to the parties aforesaid 
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in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, ‘together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
[si said Supreme Court, the Sth day of May, in the year of our 
SEAL. | rie pe ne 

ord one thousand eight hundred and eighty-six. 
C. DART, 
Clerk of the Circuit Court of the United States 
for the Eastern District of Texas, at Galveston. 


258 j 
CHAUNCEY B. SABIN, 
U. S. District Judge for the Eastern District of Texas. 


Endorsements on original writ: “ C. L., 1852. Louis Tuffly, as- 
signee, vs. James G. Tracy & others. Writ of error to Supreme Court. 
Filed May 8th, 1886. ©. Dart, clerk.” 


I hereby certify the foregoing to be a true copy of the original 
writ of error issued in said cause. 
Attest: _  C. DART, Clerk, 
[ SEAL. | By W. L. HANSCOM, Deputy. 


The foregoing copy of writ of error endorsed as follows: 


“C, L., 1852. Louis Tuffly, assignee, v. James G. Tracy & others. 
Writ of error to Supreme Court. (Copy.) This copy deposited in 
the clerk’s office for the defendant in error May 8th, 1886. Attest: 
C. Dart, clerk, by W. L. Hanscom, deputy. Filed May 8th, 1886. 
C. Dart, clerk, by W. L. Hanscom, deputy.” 


959 Refusal of Thomas R. Franklin and Other Def’ts Named to Join 
in Writ of Hrror. Filed May 10, 1886. 


In Cireuit Court of the United States for the Fifth Circuit & Eastern 
District of Texas, Holding Sessions at Galveston, Texas. 


Louis TuFFLy, Assignee, ) 
vs. No. 1352. 
JAMES G. Tracy et al. ( 
To Messrs. Thomas R. Franklin, W. L. Foley, W. D. Cleveland, C. 
Lombardi, and 8S. Kk. MclIlhenny & John Kennedy. 
GENTLEMEN: We hereby give you notice that we intend to prose- 
cute a writ of error to the Supreme Court of the United States from 


AT MBE BE %.- 
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the judgment and decree rendered in this cause in the circuit court 
of the United States for the eastern district of Texas, at Galveston, 
on the 12th day of April, 1886, to the end that you may join therein, 
if you so desire. 
Houston, Texas, May 7, 1886. 
Respectfully, JAMES G. TRACY, 
HENRY H. DOOLEY, 
T. H. SCANLAN, 
JOHN L. BRADY, 
GEO. A. MORRISON, 
JOHN HERRIMAN, 
JAMES H. DUNHAM, 
WILLIAM F. BUCKLEY, 
CHARLES H. WEBB, 
WILLIAM H. LYON, 
JAMES O. CARPENTER, 
JOSEPH H. T. MARTIN, 
By C. ANSON JONES, 
Attorney of Record for said Parties Defendant. 


260 Service of the above and foregoing notice is accepted this 
7th day of May, 1886, and we hereby decline to join in the 
application for and prosecution of said writ of error. 
Witness our hands this 7th of May, 1886. 
THO. R. FRANKLIN. 
JOHN KENNEDY. 
W. L. FOLEY. 
WM. D. CLEVELAND. 
C. LOMBARDI. 
S. K. McILHENNY. 
All signatures witnessed by— 
C. ANSON JONES. 


Endorsements: “C. L., 1852. Louis Tuffly, ass’ee, vs. James G. 
Tracy etal. Refusal of Thomas R. Franklin and other def’ts named 
to join in writ of error. Filed May 10, 1886. C. Dart, clerk.” 


Bond for Writ of Error and Supersedeas. Filed June 9, 1886. 


Know all men by these presents that we, James G. Tracy, Henry 
H. Dooley, Timothy H. Scanlan, John T. Brady, George A. Morri- 
son, and John Herriman, composing the firm of Morrison, Herriman 
& Co.; James H. Dunham, William F. Buckley, and Charles H. 
Webb, composing the firm of Dunham, Buckley & Co., and William 
H. Lyon, James O. Carpenter, and Joseph H. T. Martin, composing 

the firm of William H. Lyon & Co., and Sylvain Blum and 
261 Aaron Blum, are held and firmly bound unto Louis Tuffy, 
assignee of the firm of W. T. Tuffly, in the full and just sum 
of twenty-seven thousand (27,000) dollars, to be paid to the said 
Louis Tuttly, assignee of the firm of W. T. Tuftly, his certain attor- 
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ney, executors, administrators, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this — day of June, in the year of 
our Lord one thousand eight hundred and eighty-six. 

Whereas lately, ata regular term of the circuit court of the United 
States in and for the fifth cireuit and eastern district of Texas, hold- 
ing sessions at Galveston, Texas, to wit, at the March term of said 
court, in the year of our Lord one thousand eight hundred and 
eighty-six, in a suit depending in said court between said Louis 
Tuffly, assignee of the firm of W.'T. Tuffly and James G. Tracy, 
Henry H. Dooley, Timothy H. Scanlan, John T. Brady, George A. 
Morrison, and John Herriman, composing the firm of Morrison, 
Herriman & Co.; James H. Dunham, William IF. Buckley, and 
Charles H. Webb, composing the firm of Dunham, Buckley & Co., 

and William H. Lyon, James O. Carpenter, and Joseph 
262 H.'T. Martin, composing the firm of William H. Lyon & Co.; 

Thomas R. Franklin, John Kennedy, W. L. Foley, William 
D. Cleveland, C. Lombardi, and Samuel K. Mcllhenny, the same 
being cause No. 1852 on the docket of said court, a judgment was 
rendered against the said James G. Tracy and against Henry H. 
Dooley, Timothy H. Scanlan, & John T. Brady, sureties on his 
official bond as marshal of the United States for the eastern district 
of Texas, and against George A. Morrison and John Herriman,com- 
posing the firm of Morrison, Herriman & Co., and said firm; James 
H. Dunham, William F. Buckley, and Charles H. Webb, composing 
the firm of Dunham, Buckley & Co.,and said firm, and William H. 
Lyon, James O. Carpenter, and Joseph H.'‘T. Martin, composing the 
firm of William H. Lyon & Co., and said firm, for the sum of seven- 
teen thousand (17,000) dollars, with interest thereon at the rate of 
elght per cent. per annum from date of judgment and for all costs 
of suit; and judgment was further rendered in favor of the defend- 
ant, James G. Tracy, upon the indemnity bonds given him as in- 
demnity against damage for taking the property of the plaintiff 
therein as follows: Against James H. Dunham, William F. Buck- 

ley, and Charles H. Webb, composing the firm of Dunham, 
263 Buckley & Co., and of said firm, and W. L. Foley and John 

Kennedy, their sureties, the sum of twenty-five hundred (2,500) 
dollars, with interest as aforesaid and all costs; against William 
H. Lyon, James O. Carpenter, and Joseph H. 'T. Martin, composing 
the firm of William EH. Lyon & Co., and of said firm, and W. L. 
Foley and Thomas R. Franklin, their sureties, the sum of twenty- 
six hundred (2,600) dollars, with interest as aforesaid and all costs; 
and against George A. Morrison and John Herriman, composing the 
firm of Morrison, Herriman & Co., and of said firm, and William 
D. Cleveland, C. Lombardi, and Samuel K. McIlhenny, their sure- 
ties, the sum of seventeen thousand (17,000) dollars, with interest 
thereon as aforesaid and all costs; and that said James G. Tracy 
have execution against said defendants and their said sureties for 
said several sums, interests, and costs, but the whole amount to be 
collected as indemnity to the said James G. Tracy for his damage 
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found therein should not exceed said sum of seventeen thousand 
(17,000) dollars, with interest thereon as aforesaid and all costs, 
which judgment was rendered on the 12th day of April, in the year 
of our Lord one thousand eight hundred and eighty-six; and the 

said James G. Tracy, Henry H. Dooley, Timothy H. Scanlan, 
264 John T. Brady, George A. Morrison, John Herriman, James 

H. Dunham, William F. Buckley, Charles H. Webb, William 
H. Lyon, James O. Carpenter, and Joseph H. T. Martin having ob- 
tained a writ of errorand filed a copy thereof in the clerk’s office 
of the said court to reverse the said judgment in the aforesaid suit, 
and a citation directed to the said Louis Tuffly, assignee of the firm 
of W. T. Tuffly, citing and admonishing him to be and appear at a 
Supreme Court of the United States to be holden at Washington the 
second Monday of October next: 

Now the condition of the above obligation is such that if the said 
James G. Tracy, Henry H. Dooley, Timothy H. Scanlan, John T. 
Brady, George A. Morrison, John Herriman, James H. Dunham, 
William F. Buckley, Charles H. Webb, William H. Lyon, James O. 
: Carpenter, and Joseph H. 'T. Martin shall prosecute their said writ 
of error to effect and answer all damages and costs if they fail to 
make their plea good, then the above obligation to be void; else to 
remain in full force and virtue. 


JAMES G. TRACY. [SEAL. | 
HENRY H. DOOLEY. SEAL. 
TIMOTHY SCANLAN. neat | 4 
JOHN 'T. BRADY. SEAL. ei. 
GEORGE A. MORRISON. [sea.. 
265 JOHN HERRIMAN. SEAL. 
JAMES H. DUNHAM. SEAL. | 
WILLIAM F. BUCKLEY. [seat] 
CHARLES H. WEBB. /SEAL. 
WILLIAM H. LYON. ‘SEAL. 


JAMES O. CARPENTER. [SEAL. 
JOSEPH H. T. MARTIN. [seEat. 
SYLVAIN BLUM. SEAL. | 
AARON BLUM. SEAL. | 


a | Teesialll 


Sealed and delivered in presence of— 
A. S. MAIR. 
HENRY MILSOM. 


Approved by me at Tyler, Texas, this 7th day of June, A. D. 1886. 
CHAUNCEY B. SABIN, 
U.S. District Judge for the Eastern District of Texas. 


Endorsements: “1352. Louis Tuffly, assignee, vs. James G. Tracy 
etal. bond for writ of error and supersedeas. Filed June 9, 1886. 
C. Dart, clerk, by Geo. C. Rives, dep’ty.” 
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266 Citation on Writ of Error. Issued June 9, 1886. 


The United States of America to Louis Tuflly, assignee of the firm 
of W. 'T. Tuffly, Greeting: 

You are hereby cited and admonished to be and appear at a 
Spreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the fifth circuit and eastern district of Texas, at Galveston, wherein 
James G. Tracy, Henry H. Dooley, Timothy H. Scanlan, John T. 
Brady, George A. Morrison, John Herriman, James H. Dunham, 
William F. Buckley, Charles H. Webb, William H. Lyon, James O. 
Carpenter, and Joseph H. T. Martin are plaintiffs in error and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiffs in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, this 9th day of June, 
[SEAL.] in the year of our Lord one thousand eight hundred and 
elghty-six. 3 


CHAUNCEY B. SABIN, 


267 U. S. District Judge for the Eastern District of Texas. 
—_ .. P ° 
is Test with the seal of court, at Galveston, Texas, this 9th day of 


June, A. D. 1886. 
C. DART, Clerk, 
by W. L. HA NSCOM, Deputy. 


Marshal’s Return. 


On this 29th day of June, in the year of our Lord one thousand 
eight hundred and eighty-six, personally appeared H. H. Kirkpat- 
rick, deputy U.S. marshal, E. D. T., before me, the subscriber, C. 
Dart, clerk U.S. circuit court, eastern district of ‘Texas, at Galveston, 
and makes oath that he delivered a true copy of.the within citation 
to W. P. Hamblen, att’y for the within-named Louis Tuiily, ass’ee 
W. T. Tuffly, at Houston, Texas, June 24, 1886, and another copy 
to W. C. Oliver, att’y for said Tuflly, ass’ee, at Galveston, June 28, 
1886. 


H. H. KIRKPATRICK, 
Deputy U. 8. Marshal, E. D. Texas. 


Sworn to and subscribed the 29th day of June, A. D. 1886. 
(SEAL. | C. DART, 

Clerk U. S. Circuit Court, E. D. T., G., 

By W. L. HANSCOM, Deputy. 
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The foregoing citation endorsed as follows: “C. L., 1852. Louis 

Tuffly, assignee, v. James G. Tracy & others. Citation on writ 

268  oferror. Returned and filed June 29, 1886. C. Dart, clerk, 
by W. L. Hanscom, deputy.” 


269 Assignments of Error. Filed June 29, 1886. 


Louis TuFF ty, Assignee, 
VS. No. 1352. 
JAMES G. Tracy e al. 


Now come James G. Tracy, Henry H. Dooley, Timothy H. Scan- 
lan, John T. Brady, George A. Morrison, John Herriman, James H. 
Dunham, William F. Buckley, Charles H. Webb, William H. Lyon, 
James O. Carpenter, and Joseph H. T. Martin, defendants in the 
above entitled and numbered cause, and assign the following errors: 

I. The court erred in ov erruling the general demurrer filed by 
defendants herein. 

II. The court erred in overruling the first special demurrer or 
exception filed by defendants herein, on the ground that the peti- 
tion showed that the alleged firm of W. T. Tuttly was composed of 
two copartners, and that only one of the copartners Joined in the 
alleged deed of assignment under which the plaintiff claimed, and 

showed no reason why the other copartner did not join therein. 
270 III. The court erred in overruling the second special de- 
murrer or exception filed by defendants herein, on the ground 
that the alleged deed of assigninent set forth in the petition was 
illegal and void (1) because sioned by only one of the copartners; 
(2) because the same purported tu be made for the benefit of such 
of W. T. Tuffly’s creditors only as would consent to accept their 
proportional share of the property conveyed and discharge him 
from their respective claims, and did not include within its provis- 
ions and benefits the creditors of himself as copartner of the alleged 
firm of W. T. Tuffly; and (3) because it did not purport or attempt 
to convey the entire partnership property of the firm, but only the 
individual property of said Tuflly and his property as a copartner 
of the alleged firm of W. T. Tuffy. 
1V. The court erred in overruling the third special demurrer or 
exception filed by the defendants herein, on the ground that the 
alleged deed of assignment was illegal and void because it showed 
on its face that it was for the benefit only of such creditors as would 
accept their proportional share of the property conveyed, whereas 
it only attempted and purported to convey the property of said 
Tuffly which he owned as copartner or individually, and did not 
convey the property of the firm of W. T. Tufily. 
271 V. The court erred in overruling the fourth special de- 
murrer orexception filed by defen-ants herein, on the ground 
that the alleged deed of assignment by its terms unlawfully delay ed 
and hindered the creditors of the assignor by providing that ‘the 
assignee was to apply the proceeds of the property conveyed, ratably 
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or otherwise, to the payment of the debts only when he should have 
sold, collected, and converted the entire property conveyed to him. 

VI. The court erred in overruling the fifth special demurrer or 
exception filed by defendants herein,on the ground that the alleged 
deed of assignment was illegal and void, because by its terms it 
admitted the individual creditors of W. T. Tuffly to an equal par- 
ticipation with partnership creditors in the proceeds of the partner- 
ship property, and thereby gave them an unlawful preference over 
the creditors of the partnership. 

VII. The court erred in overruling defendants’ objections to the 
introduction in evidence of the deed of assignment from W. T. 
Tufily to Louis Tuffly, which objections were— 

1. Because it showed on its face that Mrs. C. E. McLin wasa part- 
ner in the firm of W. T. Tuffly. 

2. That she was scheduled as a creditor of said firm; and 

272 o. Because the said assignment thereby allows her to par- 

ticipate in the benefits of the assignment, and thereby reserves 

a benefit to one of the partners and gives her an unlawful prefer- 
ence over the creditors of the partnership. 

And in allowing said deed of assignment to be read in evidence 
over defendants’ said objections thereto, as shown by defendants’ 
third bill of exceptions. 

VIII. The court erred in overruling defendants’ objections to the 
introduction in evidence of the nutice of the formation of special 
partnership between W.'T. Tufily and Christine I. MeLin, which ob- 
jections were on the ground that it was not in compliance with law, in 
this, that it does not state the terms of the partnership fully ; it 
fails to state the general nature of the business intended to be trans- 
acted by the alleged partnership, the period at which the partner- 
ship is to commence, how long it is to be continued or when it is to 
terminate, and also omits to state where the business is to be trans- 
acted ; and the court erred in allowing said notice to be read in 
evidence over defendants’ said objections thereto, as shown by de- 
fendants’ third bill of exceptions. 

IX. The court erred in overruling defendants’ objections to the 

| introduction in evidence of the agreement of the creditors of 
273 ~=atthe firm of R. W. MecLin & Co., dated April 24, 1884, and 

attached to plaintiff’s amended petition and replication, filed 
Nov. 17, 1885; which objections were— 

1. That it was irrelevant and immaterial for the purpose for 
which it was offered, viz., to show notice to defendants, Morrison, 
Herriman & Co., Dunham, Buckley & Co., and William H. Lyon & 
Co., of the formation and existence of a special partnership between 
W. T. Tuftly and Christine E. McLin, and to sustain plaintiff’s plea 


that defendants were estopped to deny the formation and existence 


of said special partnership or to show that it was not legally formed 
or carried on; and 

2. That it was not the way to prove notice of the formation ofa 
special partnership and to prove estoppel against the defendants. 
And the court erred in allowing said agreement to be read in evi- 
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dence over said objections thereto, as shown by second bill of excep- 
tions. 

X. The court erred in charging the jury that if the limited part- 
nership alleged by plaintiff was recognized as such in its inception 
by the three attaching creditors, defendants herein, and likewise 
during its existence was dealt with and credited as such by them, 
as well as sued therefor and its property attached as such after the 

assignment, and that its other creditors so treated and dealt 
274 with it and accepted the assignment to plaintiff as such, and 

that Mrs. McLin, named therein as the special or limited 
partner, and W. T. Tutily, named therein as the general partner, 
always treated it as a special or limited partnership, and that Mrs. 
McLin loaned it money, as claimed, and subsequently sued the 
plaintiff, as its assignee, therefor, then and in such case they might 
likewise deem the same a limited partnership and eo the assign- 
ment to plaintiff as valid. 

XI. The court erred in refusing to charge the jury, at the request 
of defendants, that if they found for plaintiff they should return a 
verdict for the amount only of the claims of creditors who had con- 
sented to the assignment (excepting Mrs. McLin’s claim) according 
to the proof, with interest thereon, at the rate of eight per cent. per 
annum, from January 1, 1886. 

XII. The court erred in refusing to charge the jury, at the request 
of the defendants, as follows 

“The instrument offered in evidence by plaintiff, bearing date the 


24th day of April, 1884, and signed by Morrison, Herriman & Co., 
Dunham, Buckley & Co., William H. Lyon & Co., and other 
275 creditors of the firm of R. W. McLin & Co., through their 


tee 


agent, Andrew Wilson, is only a release of the estate of R. W. 
McLin, deceased, from all liability on account of their respective 
claims. 

“The recitations in it that said claims had been assumed by the 
firm of W. T. Tufily, composed of W.T. Tuffly as general and Chris- 
tine E. McLin as special partner, as appeared by. their partnership 
certificate by them signed, does not preclude or estop the defendants 
in this case from showing that such limited partnership was never 
in fact formed, or that by reason of violation of the law it was after- 
ward converted into a general partnership.” 

XIII. The court erred in refusing to charge the jury, at the re- 
quest of the defendauts, as follows: 

“No statements, representations, or suggestions made by Wilson 
to W. T. Tuftly and Mrs. MecLin relative to the formation of a lim- 
ited partnership, as testified to by them, can make it a limited part- 
nership if it is not or was not such in fact and law, nor can they 
operate to prevent the defendants in this cause from showing that 
the requirements of the law were not complied with in forming the 
limited partnership, or from showing that the provisions of the law 
were afterward violated by them so as to make it a limited partner- 

ship, and you will therefore disregard such testimony.” 
276 XIV. The court erred in refusing to charge the jury, at the 
request of the defendants, as follows: 
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“If vou find that before the time of the contribution by Mrs. 
Christine E. McLin to the common stock of the copartnership of W. 
T. Tuffly she, had withdrawn a sum of cash from the surviving 
partner of &. W. MeLin which was to her debit at the time of such 
contribution and had not been repaid by her, then she cannot be 
said to have contributed the full amount specified in the certificate 
as the amount to be paid by her into the common stock ; and if you 
so find, then your verdict will be for the defendants.” 

XV. The court erred in refusing to charge the jury, at the request 
of the defendarts, as follows: 

“If by reason of the failure to comply with the law in the first 
instance or by reason of violation of law after the partnership was 
formed the alleged limited partnership became a general partner- 
ship, then it so continued under the law and the facts of this case; 
and if you find, under this and other instructions, that it was a gen- 
eral partnet ship at the date of the alleged assignment, March 28, 
1885, then you are charged that said alleged assignment was illegal 
and void because of the failure of Mrs. Lin to join in it or to convey 

her individual property to the assignee, and in ian event 
277 yourverdict should be for the de fendants.” 
XVI. The court erred in refusing to charge the jury, at the 
request of the defendants, as follows: 

“If the proof shows that after the formation of the alleged special 
partnership between Christine E. MeLin and W. T. Tuffly the said 
said Christine E. McLin altered or diminished her capital stock in the 
partnership by the withdrawal of cash or merchandise, or both, this 
at once worked a dissolution of the partnership, and the partner- 
ship carried on thereafter was in law a general partnership, and no 
payment, advance, or loan thereafter made by her to Tuftly or to 
the partnership could restore its character as a special or limited 
partnership, and if you so find your verdict must be for defendants.” 

XVII. The court erred in refusing to charge the jury, at the re- 
quest of the defendants, as follows: 

“Tt is claimed by the plaintiff, Louis Tuffly, that the copartner- 
ship or firm of ~ T. Tuthy was a limited partnership, composed of 
W. T. Tuftly as general partner and Christine E. McLin as special 
partner. 

“Tt is claimed by defendants that Tuffly and said Christine E. 
McLin were both general partners, and that said Christine E. MeLin 

was a general and not a special partner, for the reason, among 
278 others alleged by them, that she did not comply with the 

- requirements of the law governing limited partnerships. On 
this question you are instructed that limited partnerships may con- 
sist of one or more persons, who shall be called the general partners, 
and of one or more persons who shall contribute in actual cash pay- 
ments a specific sum as capital to the common stock, who shall be 

‘alled special partners. ‘They are also required to make and sever- 


‘ally sign a certificate which, among other things, shall contain the 


amount of capital which each speci: al partner shall have contributed 
to the common stock. This certificate, after having been acknowl- 
edged by the parties in the same manner as conveyances of land are 
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acknowledged, shall be filed in the office of the clerk of the county 
court of the county in which the principal place of business of the 
partnership shall be situated. At or before the time of filing this 
certificate the sum specified in the certificate to have been contributed 
by the special partner to the common stock must have been actually 
and in good faith paid in cash; and if this is not so actually and in 
good faith paid in cash at or before said filing, then all persons in- 

terested in such partnership shall be liable for all the engage- 
279 ments thereof as general partners, and no payment into the 

fund thereafter by the special partner can relieve him from 
the consequences of failure to pay within the time above specified ; 
so also the sum to be contributed by the special partner must have 
been actually and in good faith paid in cash and cannot be con- 
tributed in property of any kind, however valuable it may be. If 
the proof shows you that Mrs. McLin’s deceased husband, R. W. 
McLin, had a net interest, at or about the time of his death, in the 


firm of R. W. McLin & Co.,and that in consideration of the arrange- 


ment by W. T. Tuffly for full settlement of all claims against the 
said firm of R. W. McLin & Co. and the obtaining of a release of the 
estate of R. W. MecLin from liability on account of the same assigned 
and transferred to W. T. Tuffly all the goods, wares, and merchan- 
dise and others properties of said firm, and that the interest so con- 
veyed constituted her contribution to the common stock to make 
her a special partner, then you are instructed that this would not be 
such contribution of actual cash as the law requires or contemplates, 
no matter what the outward form of the transaction was; and in 
such case Mrs. McLin would have thereupon become a general part- 
ner and liable as such, and no advance, loan, or payment thereafter 
made-by her to W. T. Tuffly or to the firm would change her 
280 status from that of ageneral partner; and if you so find, then 
you are instructed that it was essential to the validity of the 
assignment that she should have joined in it and conveyed to the 
assignee her individual property not exempt, and that as she did 
not do so, the assignment would be illegal and void, and that your 
verdict should be for the defendants.” 
XVIII. The court erred in refusing to charge the jury, at the 
request of the defendants, as follows: 
“The law requires persons who have formed a limited partner- 
ship to cause to be published, in the manner and for the time re- 
quired by the law, a notice, giving the terms of such partnership. 
The original copy of the notice for the above purpose, bearing date 
April 25, 1884, and signed by W. T. Tuffly and Christine E. MeLin, 
which notice was intended to be published, and was published, in a 
newspaper printed in the city of Houston, Texas, is in evidence in 
this cause. You are instructed that said notice is not in compliance 
with the requirements of the law, in this, that it does not fully state 
the terms of the limited partnership formed by W. T. Tuffly and 
Christine E. McLin, but wholly omits to state some of the terms of 
said partnership. IJt was therefore ineffectual for the purpose 
281 = for which it was intended,and the partnership became a gen- 
eral partnership by reason of the failure to give the published 
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¢ notice of the terms of the partnership required by law, and Mrs. 
Christine E. McLin became a general and not a special partner, and 
was such at the date of the deed of assignment, March 25, 1885, and 
was liable as such ; and as she did not join in the deed of assignment 
under which the plaintiff claims, nor convey to him her individual 
property for the benefit of creditors, the said deed of assignment is 
therefore void and interposed no legal obstacle to the levy of the 
attachments complained of, and you will therefore return a verdict 
for the defendants.” 
~ JAMES G. TRACY, 
HENRY H. DOOLEY, 
: TIMOTHY H. SCANLAN, 
| JOHN T. BRADY, 
GEORGE A. MORRISON, 
JOHN HERRIMAN, 

JAMES H. DUNHAM, 
WILLIAM F. BUCKLEY, 
CHARLES H. WEBB, 
WILLIAM H. LYON, 

JAMES O. CARPENTER, anp 

JOSEPH H. T. MARTIN, 

By C. ANSON JONES, 
: Their Attorney. 


| 282 Endorsements: 1352. Louis Tuffly, assignee, v. James G. 
> Tracy et al. Assignments of error. Filed June 29,1886. C. 
Dart, clerk, by W. L. Hanscom, deputy.” 


283 In the Circuit Court of the United States for the Eastern 
District of Texas, at Galveston, Texas. 


I, C. Dart, clerk of the circuit court of the United States for the 
eastern district of Texas, at Galveston, in the fifth circuit and dis- 
trict aforesaid, do hereby certify the foregoing to be a true and cor- 
rect copy of the record and of all the proceedings in cause No. 1852 
on the law docket of said court, entitled Louis Tuffly, assignee, vs. 
James G. Tracy et al., as the same now appears on file and of record 

in iny Office. 
Seal United States Circuit To certify which witness my hand and 
Court, Eastern District the seal of said court, at Galveston, in 
~ of Texas. said district, this 21st day of July, A. D. 
1886. 
C. DART, 
Clerk U. S. Circuit Court, E-. D. T., at Galveston, 
iv W. L. HANSCOM, Deputy. 


284 (Note py CLeRK.)—This transcript — made up according to 
the instructions of the attorneys for the appellants and ap- 
pellee. 
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285 Unirep STATES OF AMERICA, 88: 
The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 

Texas, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
at Galveston, between Louis Tuffly, assignee of the firm of W. T. 
Tuftly, plaintiff, and James G. Tracy, Timothy H. Scanlan, Henry 
H. Dooley, John T. Brady, Samuel K. MecIlhenny, Thomas R. Frank- 
lin, John Herriman, and Geo. A. Morrison, composing the firm of 
Morrison, Herriman & Co., and said firm; J. H. Dunham, Wm. F. 
Buckley, and Charles H. Webb, composing the firm of Dunham, 
Buckley & Co., and said firm; William H. Lyon, James O. Carpen- 
ter, and Joseph H. T. Martin, composing the firm of Wm. H. Lyon 
& Co., and said firm; W. D. Cleveland, W. L. Foley, C. Lombardi, 
and John Kennedy, defendants, in which suit a final judgment was 
rendered in said circuit court on the 12th day of April, A. D. 1886, 
in favor of plaintiff and against defendants, a manifest error hath 
happened, to the great damage of the said James G. Tracy, Timothy 
H. Seanlan, Henry H. Dooley, John T. Brady, George A. Morrison, 
and John Herriman; James H. Dunham, William F. Buckley, and 
Charles H. Webb; Wm. H. Lyon, James O. Carpenter, and Joseph 
H. T. Martin, as by their complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, 1f judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ,sothat you have the same 
at Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R.° 
Seal United States Circuit Waite, Chief Justice of the said Supreme 
Court, Eastern District Court, the 8th day of May, in the year 
of Texas. of our Lord one thousand eight hundred 
and eighty-six. 
.. C, DART, 
Clerk of the Circuit Court of the United States for the 
- Eastern District of Texas, at Galveston. 


Allowed by— _ 
CHAUNCEY B. SABIN, 
U.S. District Judge for the Eastern District of Texas. 
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286 [ Endorsed:] C. L., 1352. Louis Tuffly, assignee, vs. James G. 
Tracy & others. Writ oferror toSupreme Court. Filed May 


8th, 1886. C. Dart, clerk. 


Endorsed on cover: E. Texas C.C. U. S. No. 154. James G. 
Tracy, Timothy H. Scanlan, Henry H. Dooley, et al., plaintiffs in 
error, vs. Louis Tuffly, assignee of W. T. Tufily. Filed October 8, 
1886. 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


aa No. 134. 


JAMES G. TRACY and others, 
Plaintiffs in Error, 


VS. 
— 
LOUIS TUFFLY, Assignee of W. T. TUFFLY, 
| 3 Defendant in Error. 
In Error to the Circuit Court of the United States for the 
| Eastern District of Texas. 


BRIEF FOR PLAINTIFFS IN ERROR. 


GEORGE HOADLY, 
Of Counsel. 
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SUPREME COURT OF THE UNITED STATED. 


OCTOBER TERM, 1889. 


JAMES G. Tracy and others, 
Plaintiffs in Error, 
VS. | 
} No. 134. 
Lovis Turrity, assignee of W. T.| 
Tuftly, 


Defendant in Error. 


IN ERROR TO THE Circuit Court OF THE UNITED STATES 
FOR THE EASTERN District oF TEXAS. 


BRIEF OF GEORGE HOADLY FOR 
PLAINTIFFS IN ERROR. 


Statement of Case. 


This is a writ of error prosecuted by James G. Tracy, 
Henry H. Dooley, T. H. Scanlon, John L. Brady, 
George A. Morrison and John Harriman, James H. 
Dunham, William F. Buckley, Charles H. Webb, 
William H. Lyon, James O. Carpenter and Joseph H. 
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T. Martin, to reverse a judgment rendered at the March 
Term of the Circuit Court for the Eastern District of 
Texas in favor of Louis Tuftly against the said James 
G. Tracy, and against Henry H. Dooley, Timothy H. 
Scanlon and James T. Brady, sureties on the official 
bond of said Tracy as Marshal of the United 
States for the Eastern District of Texas, and against 
George A. Morrison and John Harriman, composing 
the firm of Morrison, Harriman & Co., James H. Dun- 
ham, William F. Buckley and Charles H. Webb, com- 
posing the firm of Dunham, Buckley & Co., and William 
H. Lyon, James O. Carpenter and Joseph H. T. Martin, 
composing the firm of William H. Lyon & Co., for the 
sum of $17,000, with interest thereon at the rate of 
seven per cent. per annum from date of judgment, and 
a further judgment rendered in favor of the defendant 
James G. Tracy upon bonds given him as indemnity 
for attaching the property of the plaintiff Louis Tuffly, 
as follows: Against the said Dunham, Buckley and 
Webb and their sureties in $2,500; against Lyon, Car- 
penter and Martin and their sureties in $2,600; and 
against Morrison and Harriman and their sureties in 
the sum of $17,000. 

The action was begun by Louis Tufily. The writ of 
error appears twice, viz., on fols. 256 and 285 of the 

vecord ; the citation and service appear on fol. 266 ; 
the bond for supersedeas on fol. 260; the judgment 
is to be found at fol. 45. 

This action was commenced by, petition (fol. 4), filed 
July 3, 1885, in the District Court of Harris County, 
Texas (fols. 1-13), by Louis Tufily, as assignee of the firm 
of W.'T. Tufily against James G. Tracy, as principal, and 
Timothy H. Scanlon, Henry H. Dooley and John T. 
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Brady, as sureties on the bond of Tracy, as Marshal of 
the United States for the Eastern District of Texas. 
The breach of the bond recited in the petition is 
this: that on the 23d day of March, 1885, the firm of 
W. T. Tuftly, as general partner, and of C. E. MchLin, a 
Jeme sole, as special partner, conveyed and assigned, by 
a proper instrument in writing (copied into the peti- 
tion), all the property, real and personal, of said firm 
/3 J? b] ’ 
as well as all the individual property of said W. T. 
Tufily, to plaintiff, for the benefit of the creditors of the 
sald firm, and for the benefit of. the individual creditors 
of said assignor ; that the deed of assignment was duly 
acknowledged ; that the plaintiff accepted the assign- 
ment and gave his bond as assignee ; that the bond was 
duly approved by the Judge of the Eleventh Judicial 
District of Texas, and filed for record in the County 
Clerk’s office in Harris County, Texas ; that, having 
duly qualified as assignee, said Louis Tuffly, on March 
23, 1885 (fol 10), 
“ took into his possession, under and by virtue of the 
said assignmeut, the stock of goods, wares and mer- 
chandise belonging to said firm of W. 'T. Tuftly situated 
in the Burns Building in the City of Houston ; also the 
furniture, shelves, counters and stationery in said store ; 
that, on the 3lst day of March, 1885, said James G. 
Tracy, acting under the color of his office as Marshal 
of the United States for the Eastern District of Texas, 
unlawfully, forcibly and wrongfully seized and tock 
from and out of the possession of plaintiff all of said 
stock of goods and all fixtures, counters, furniture and 
stationery in said storehouse.” 


That Tracy at first refused to seize the goods but 
was induced to take this course by an indemnity bond 
given him; that Scanlon, Dooley and Brady are liable 


as sureties on the official bond to the extent of $20,000 
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of the damages done to plaintiff; that the seizure of 
the stock of goods by Tracy constituted a breach of the 
conditions of the bond; the premises considered, the 
plaintiff prayed for process and for judgment. 

Thereupon, on the 19th day of October, 1885, the 
cause was removed upon the petition of Tracy, Scanlon, 
Dooley and Brady, into the Circuit Court of the United 
States for the Eastern District of Texas, on the 
eround that the defense arises under and involves 
the construction of the laws of the United States. The 
petitioners deny that they are liable upon said bond 
as sued, and justify the said alleged trespass under the 
authority of the said United States Circuit Court, and 
the laws of the United States. The cause was ordered 
to be removed, 10 objection being made to said peti- 
tion for removal, and no cause being shown why the same 
should not be granted (fol. 20), and no motion to re- 
mand having been made, proceeded to issue, trial and 
final judgment in the Circuit Court of the United 
States for the Eastern District of Texas. 

Before removal, viz.,on October 10, 1885, the de- 
fendants had filed an original answer (fol. 14); after- 
wards leave was given them to amend, and _ they 
amended (fol. 23) by filing, on November 6, 1885, what 
is entitled their first amended original answer, but con- 
sisting of a general demurrer and of seven special de- 
murrers; also of an answer. The seven special de- 
murrers show, jirst, that C. E. McLin did not join in 
the alleged assignment ; second/y, that the assignment 
was only made for the benefit of such W.T. Tuffly’s credi- 
tors as would consent to accept their proportional share 
of the property conveyed and discharge him from their 


respective claims; thirdly, that the assignment, being 
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made for the benefit of such creditors as would accept 
their proportional share and release the debtor, assumes 
and purports to convey only the property of said Tufily 
which he owns as copartner or individually, and not 
the property of the firm of W. T. Tuffly ; fourthly : be- 
cause the assignment provides that the assignee is only 
to apply the proceeds of the property when he shall 


have sold, collected and converted the entire property 


conveyed to him, whereas, by law, he is required to - 


make proper distribution whenever he shall have on 
hand funds sufficient to pay ten per cent. of the debts 
due to the assignor; jfthly: because the assignment 
admits the individual creditors of W. T. Tuffly to an 
equal participation with partnership creditors, and 


thereby gives them an unlawful preference over the 


creditors of the partnership ; s¢xth/y: because the peti-_ 


tion does not show that any creditor of W. 'T. Tuftly has 
consented or accepted the terms of the assignment, nor 
the amount or value of the claim of any such creditor ; 
seventhly : because the petition does not set forth with 
sufficient particularity how the defendant acted as 
United States Marshal, nor that he acted under any 
process of Court, and does not set forth such state of 
facts as would entitle the plaintiff to recovery on the 
Marshal’s bond. 

The answer, subjoined to the general and special de- 
murrers (fol. 27), denies the averments of the petition ; 
avers that Tracy was duly qualified as United States 
Marshal, and Scanlon, Dooley and Brady were sureties 
on his bond; that George A. Morrison and John Herri- 
man, composing the firm of Morrison, Herriman & Co., 
sued W. T. Tuftly, on or about March, 1885, in the 
Circuit Court of the United States for the Eastern 
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District of Texas, for the amount of $8,821.13, and D 
H. Dunham, William F. Buckley and Charles H. Webb, 
composing the firm of Dunham, Buckley & Co., sued 
him for about $1,007.93; and Wilham H. Lyon, James 
O. Carpenter and Joseph H.-T. Martin, composing the 
firm of William H. Lyon & Co., sued him for about 
$1,279.58, and on the same day they procured to be 
issued from said Court writs of attachment commanding 
the United States Marshal for the Eastern District of 
Texas to attach so much of the property of W. T. Tuftly 


as should be sufficient to make the amounts therein 


specified and costs of suit; that in obedience to said 
writs, said Marshal seized certain property of said 
Tuffly, consisting of goods, wares and merchandise 
and store fixtures in the store then occupied by 
and in the possession of said Tuftly, and afterwards, 
,under the order of the Circuit Court, sold the property 
and paid the proceeds into the Registry of the 
Court, and defendants justify said seizure and sale 
under the process and orders aforesaid, and say, that 
at the time of the bringing of the suits and levy of the 
attachments, said copartnership of W. T. Tuftly was 
justly indebted to them in said sums, and that the 
property so attached was in law the property of said 
W. T. Tufily at the time of said seizure and levy of 
attachment, and liable for his debts; that the said W. 
T. Tuffly and C. E. McLin were, at the time of said 
seizure, and a long time prior thereto, general partners 
under the firm name of W. T. Tuffly, and deny that 
they ever complied with the provisions of the law for 
the formation of special partnerships, and that, if they 
did so comply, which is denied, that the capital stock 
of OC. E. McLin was unlawfully reduced after the for- 
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to be kept by her in the partnership, and deny that the 
necessary notice of the formation of said partnership 
was given as required by law. Defendants fur- 
ther say that the pretended assignment, if ever 
executed by Tuffly, was not made in contemplation of 
insolvency, and that the firm was not insolvent when 
made; that C. E. McLin is a sister of W. T. Tuftly, 
and that the pretended assignee, Louis Tuftly, is their 
cousin, and also claims to be a creditor of said firm of 
W. T. Tuftly ; that C. E. Metin also claims an indebt- 
edness in her favor from W. T. Tuffly, alleged to have 
accrued after the formation of said partnership, of 
several thousand dollars ; that said pretended assign- 
ment was contrived and executed, in pursuance of a 
fraudulent understanding between W. T. Tuftly and 
Louis Tuftly, to protect and pay said pretended debts, 
and to hinder, delay and defraud plaintiffs’ attachment 
and the creditors of W. T. Tuftly, and to unlawfully 
prefer the debt of C. E. Melin, and to allow her to 
participate in the benefits of said pretended assign- 
ment, and that she was, at the time of the said assign- 
ment, the owner of property in her individual right, 
which, as well as her partnership property, she wholly 
failed to convey by said pretended assignment. 

On November 17, i885, plaintiff had leave to amend 
his petition, and, by way of amendment, as well as 
replication to the defendant's original answer (fol. 36), 
averred that the defendants are estopped from alleging 
anything against the partnership of W. 'T. Tufily, as 
general partner, and C. KE. McLin as special partner, by 
way of defense, and estopped from claiming that 


C. E. MchLin was a_ general partner, because 


mation of said partnership, below the amount required 
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all the plaintiffs in said causes wherein the 
writs of attachment were sued out by plaintiffs, 
and issued and levied on the property of the 
plaintiff, as assignee of W. T. Tufily, to wit : Morrison, 
Herriman & Co., Dunham, Buckley & Co. and Wm. H. 
Lyon & Co. had full and ample notice of said partner- 


ship, acquiesced therein and assented to the same and 


dealt with the same from and after the 24th of April, 
1884, as will appear by a written instrument attached, 
signed by their duly authorized agent Andrew Wilson. 
And plaintiff further avers that said parties, well 
knowing the existence of said partnership, by their 
acts, gave said special partnership standing and credit, 
and induced many others to give credit thereto, for 
whose benefit said assignment was made, and that all 
the creditors, except said plaintiffs, in the causes in 
which said attachments were sued out, have accepted 
and proved their claims under said deed of assignment, 
and are now waiting payment of the same, and further 
denies that there was any fraud in the assignment, but, 
on the contrary, avers that the same was executed in 
good faith and with no other intent than properly to 
distribute the estate of the said firm of W. T. Tuflly, 
and plaintiff denies that the amount of contribution of 


said special partner was ever, in any manner, reduced , 


or intended to be reduced or diverted from said co- 
partnership. 

On December 10th, 1885, the said plaintiffs in error, 
composing the firms of Morrison, Herriman & Co., 
Dunham, Buckley & Co. and Wm. H. Lyon & Co., were 
made defendants on their own motion (fol. 38), and filed 
(fol. 39) their appearances, adopting as their own the 
demurrers, pleas and answers of their co-defendants. 
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On the same day the plaintiff filed a demurrer to the 
answer (fol. 40): 
‘In so far as the same sets up fraud in the assignment 


between the assignee and assignor, because same con- 
stitutes no defense in law to this action.” 


On April 6th, 1886 (fols. 41, 42), the defendant Tracy 
amended his answer, and thereby showed that, for his 
indemnification, bonds had been given him by Morrison, 
Herriman & Co., Dunham, Buckley & Co. and Wm. H. 
Lyon & Co., with sureties, providing that, in the event 
of judgment against him, he might have judgment over 
on said bond. 

The cause was tried before a jury, and verdict rendered 
for the plaintiff against Tracy, and the sureties on his 
official bond, Scanlon, Dooley and Brady, and against 
the attaching creditors, Morrison, Herriman & Co., 
Dunham, Buckley & Co. and Wm. H. Lyon & Co., for 
the sum of $17,000; and also in favor of Tracy, on the 
indemnity bonds against Dunham, Buckley & Co. and 
their sureties for $2,500; against Wm. H. Lyon «& Co. 
and their sureties for $2,600; and against Morrison, 
Herriman & Co. and their sureties for $17,000; and 
judgment was rendered accordingly (fol. 45). 

Whereupon the defendant moved for a new trial, and 
assigned twenty-five reasons therefor, (fols. 49-56), 
which motion was overruled, (fol. 56), and three bills of 
exceptions were signed, setting out the testimony 
sufficiently to enable the defendants to present their 
exceptions. The jst of these bills of exceptions, 
signed in open Court, made May 7, 1886, shows that, 
on the call of the case for trial, the defendants pre- 


sented and urged their demurrer and exceptions to the 
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petition and amended petition of plaintiffs, which were 
overruled, (fol. 62), and whereupon the defendants ex- 
cepted, and their exceptions were noted on the record. 

The second bill of exceptions, filed May 7, 1886, 
showed that the plaintiff mtroduced in evidence the 
certificate of formation of special partnership between 
W. T. Tuftly and Christine E. Mchin, (fol. 63), with the 
affidavit and certificate of record attached; also the 
deed of assignment to the plaintiff with acknowledg- 
ment, certificate and schedules attached, (fol. 67), also 
the bond of the assignee, Louis Tuffly, (fol. 72), and its 
approval by the Court, (fol. 72), also the advertised no- 
tice of special partnership between W. T. Tuftly and 
Christine E. McLin (fol. 73), also the agreement already 
referred to as attached to the amended petition, which 
agreement was dated April 24th, 1884, and was in these 


words (fol. 14): 


“The undersigned, creditors of the late firm of R. W. 
McLin & Company, in consideration of the assumption 
of all the indebtedness of the said late firm by the 
firm of W. 'T. Tuftly, composed of W. T. Tuftly, gen- 
eral, and Christine E. McLin, special partner, as ap- 
pears by the certificate by the —, signed, hereby 
release the estate of R. W. McLin, deceased, from any 
and all liabilities on account of the obligations of 
the said firm of R. W. McLin & Co., either by note or 
open account, or otherwise. 

“ Houston, April 24, 1884.” 


The release was signed by Morrison, Herriman & 
Co., Dunham, Buckley & Co., and Wm. H. Lyon & 
Co., and other creditors of the firm of R. W. McLin & 
Co., and by Andrew Wilson. When this agreement 
was Offered in evidence, the plaintiff's counsel were 
asked to state the purpose for which it was offered, 
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whereupon they responded (fol. 75) that it was offered 
for the purpose of showing notice to the defendants 
Morrison, Herriman & Co., Dunham, Buckley & Co., 
and Wm. H. Lyon «& Co., of the formation and existence 
of a special partnership between W.T. Tuffly and 
Christine E. McLin, and also to sustain plaintiff’s plea 
of estoppel. The defendants objected to the testimony 
on the ground that it was irrelevant and immaterial, 
and for the further reason that it was not the way to 
prove notice of the formation of special partnerships, 
to establish an estoppel against defendants, but the 
objections were overruled by the Court, and the agree- 
ment admitted in evidence ; whereupon the defendants 
excepted; the plaintiffs also proved the bond of Tracy 
as United States Marshal, and its approval, and 
the oath of qualification taken by the Marshal 
(fol. 77). The plaintiff also introduced _ evi- 
dence tending to show that he had taken possession of 
the assigned property and remained in possession until 
it was taken from him by Tracy as United States Mar- 
shal, under the writs of attachment, issued in favor of 
Morrison, Herriman & Co., Dunham, Buckley & Co. 
and Wm. H. Lyon & Co. He also proved a lst of 
creditors who had accepted the assignment, their claims 
amounting to $7,116 26, not including the claim of Mrs. 
MeLin for about $8,000; he also introduced in evidence 
the writs of attachment issued in favor of Morrison, 
Herriman & Co., Dunham, Buckley & Co. and Wm. H. 
Lyon & Co., and the Marshal’s returns thereon, show- 
ing that he had taken the property into his possession 
under the writs (fol. 82): That the property seized 


under said writs was the same property for the seizure 
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of which the suit is brought, and was worth the amount 
found by the jury. 

‘“ Plaintiff also introduced evidence tending to show 
that, at the time of the making of the assignment by 
the firm of W. T. Tuftly, on March 23, 1885, said firm 
was not able to pay its debts as they matured, and that 
said assignment was made in contemplation of insol- 
vency, and that the property assigned was taken posses- 
sion of by Louis Tuftly, plaintiff herein, under said deed 
of assignment.” 


There was also proof tending to show that said firm 
was not insolvent on March 23, 1885 (fol. 88). In ad- 
dition to this testimony, and on the issue of estoppel, 
testimony was given as follows (fol. 88): that, on March 
26, 1884, R. W. MchLin, who was partner with W. T. 
Tuftly, under the firm name of R. W. MecLin & Co., 
died, leaving surviving him as his sole heirs, his wife, 
Christine E. MecLin, and their two minor children ; that 
after his death, one Andrew Wilson came to Houston, 
representing creditors of the firm, among them the 
three attaching firms, and advised a special partner- 
ship between W. T. Tuftly and Christine E. McLin ; 
that the creditors, who signed the agreement, releasing 
R. W. Mchin & Co. and accepting the assumption of 
the debts of the firm of W. T. Tuffly, knew that Mrs. 
McLin was a special partner; that Mrs. McLin put 
$6,419.36 into the concern ; that these creditors knew it 
and sold W.'T. Tuftly goods after this date, and that 
the bills upon which they sued and attached are for 
such goods ; that Wilson was the instigator of the en- 
tire arrangement; that W. T. Tuftly said he wanted 
to run on a smaller scale, but Wilson persuaded 
him and Mrs. McLin that there was no show in 


Houston for a second-class store, but only for a 
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first-class store; and that Morrison, Herriman & Co. 
would help them out. That Wilson knew they had this 
special partnership, and sold them goods afterwards ; 
that there was no concealment and no attempt to mis- 
lead him ; that he was there the whole time every day, 
and virtually ran the business for two or three weeks 
himself, viz.: from the time he came to Houston, from 
the Ist of April to the tenth of April, 1883, until he 
left the State, some time about the latter part of April, 
1884, say about the 24th or 25th of April, 1884; that 
Wilson came to Houston upon a telegram of W. T. 
Tuffly, advising him of the death of MchLin, and ask- 
ing him to represent the creditors in Houston ; that the 
special partnership was the result ; that the firm of R. 
W. McLin & Co. owed a great many debts and had 
property ; that Mrs. Christine EK. MchLin sold out her 
interests to W. T. Tuftly, and that he had the money in 
bank and at her disposal, and that Wilson induced her 
to become a special partner and to pay the money into 
the business ; that her brother, W. T. Tuftly, was ad- 
verse to her jeopardizing her money by going into the 
business; that it was known when Wilson was at 
Houston that Mrs. MeLin would have about $8,000 in- 
surance money on the life of her husband, and it was 
expected that she would make loans to the firm. 
Defendants introduced in evidence the deposition of 
Wilson showing that as representative of a large number 
of creditors of R. W. MeLin & Co., he caused their in- 
debtedness to be transferred to the new firm, accepting 
its liability for that of the former firm; that he did not 
carry the transfer from Mrs. McLin to Tuftly to get her 
signature; that he believed her to be a special partner, 
her husband in 


and that the amount to the credit of 
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the firm of R. W. McLin & Co., as represented by his 
share in the various properties of the firm, was her con- 
tribution to the special partnership: also that he as- 
sisted in making an accounting of the properties of the 
firm of R. W. MchLin & Co. to see if it was solvent ; 
that he represented no one but creditors and had noth- 
ing to do with forming the firm of W. T. Tuftly ; that 
he did not advise it or have anything to do with its 
formation, and that he left Houston by the 23d, 24th 
or 25th of April, 1884. 

The evidence of Tuftly also showed (fol. 94), that he 
advised with an attorney, Mr. Hamblen, about the 
special partnership, and had him draw up the papers ; 
that Wilson came out in the interest of the creditors, and 
was a personal friend of Mrs. MchLin and himself, and 
that he, Tufiiy, sought Wilson’s advice and counsel, and 
also had the advice of counsel advising him and Mrs. 
McLin ; that the attornev drew the special copartner- 
ship agreement and all other papers relating to the 
transfer. : 

Thereupon the petition, affidavits and bonds for 
attachment, orders and judgments in the several suits 
of Morrison, Herriman & Co., Dunham, Buckley & Co. 
and Wm. H. Lyon & Co. against W. T. Tuftly were in- 
troduced in evidence. They occupy folios 94 to 146 in- 
clusive, and are repeated in the third bill of exceptions, 
occupying folios 194 to 245 inclusive of the record. 
Proof was also given (fol. 146) that the interest of R. W. 
McLin in the firm of R. W. McLin & Co., composed of 
R. W. Mchin and W. T. Tuftly, 


‘was community property of himself and his wife 
Christine E. McLin, that is to say, property acquired 
by the joint industry and skill of his said wife and him- 
self after their marriage.” 
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No administration was ever had upon the estate of 
hk. W. MecLin, deceased. 

It also appeared (fol. 146) that the mother of Mrs. 
Christine K. MeLin had given her money, which went 
into the business, and that at the date of R. W. McLin’s 
death his firm was largely indebted, and after his death 
‘“ his surviving wife, Christine E. MchLin, in considera- 
tion of having the estate of R. W. MchLin, deceased, re- 
leased from such debts and $6,419.36 in cash, she, as 
survivor, conveyed to W. T. Tuftly, all the property of 
said late firm.” 


Evidence was also introduced by the plaintiff that 
she contributed this money in cash to the firm of W. T. 
Tufily, and that she got it from a sale by her to Tuftly 
of her late husband’s interest in the firm of R. W. Me- 
Lin & Co.; that an estimate was made after the death 
of RK. W. MeLin of the amount of his interest, and that 
it was found to be $6,419.36 ; that this interest was ar- 
rived at by estimating the assets of the firm, including 
the debts due to it and deducting his liabilities ; 
“that the conveyance of Mrs. McLin to W. 'T. Tuffly, of 
this interest of her deceased husband in said firm of R. 
W. MeLin & Co. constituted her contribution to the com- 
mon stock, and that she did not im fact contribute any 
actual cash, as her contribution to the common stock of 
the firm of W. T. Tuftly, in order to make her-a special 
partner therein, except as hereinbefore stated. 


The plaintiff also introduced the conveyance or trans- 
fer by Mrs. Christine E. McKin to W. T. Tuffly with a 
trial balance of the books of the firm of R. W. MecLin 
& Co. attached. This is dated April 24, 1884, and re- 
cites that W. T. Tuftly has arranged for the full settle- 
ment of all claims against said late firm, and obtained 


a release of the estate of R. W. MecLin from liability on 
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account of the same, and, in consideration thereof’ 
transfers and assigns (fol. 148)— 


‘unto W. T. Tuffly all and singular the goods, wares and 
merchandise belonging to said firm of R. W. Mchin & 
Co., and also all book accounts, stock and certificates 
of stock and all real estate of said firm, and bills re- 
ceivable and all property, of every name and nature, 
belonging to said firm, to be held by him from this 
day.” 


Attached to this conveyance is the trial balance of 
R. W. McLin & Co., April 1, 1884, showing cash on 
hand, $180,324; merchandise, $30,198.35 ; sundry other 
items of credit, consisting of real estate, store fixtures, 
horse and wagon, personal accounts and building asso- 
ciation stock, the total amounting to $42,701.76. The 
debit side of the account consists of personal accounts, 
$14,604.22 ; bills receivable, $10,389.44 ; W. T. Tufily, 
$11,288.74; R. W. McLin, $6,419.36 ; total, $42,071.76. 

Other evidence was given (fol. 149) tending to show 
that in making this trial balance, a mistake was made 
by which some $400 or $500 of liabilities was omitted, 
which would have reduced the net interest of R. W. 
MecLin by one-half of said omitted labilities. 

Other evidence was given, tending to show that, after 
this trial balance, and before the formation of the part- 
nership between Tuftly and McLin, $314.30 was with- 
drawn by Mrs. McLin from the partnership funds of 
R. W. McLin & Co., viz.: on April 10, 1884, and was 
charged to her capital account, and was not replaced 
by her at any time, and that,'‘at the time of the forma- 
tion of the partnership between her and W. T. Tuflly, 
when said sum of $6,419.36 was placed to the credit of 
her capital account, the above sum of $314.30 stood as 
a debit against it; also evidence tending to show that, 
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at the time of the assignment she owned property in 
her individual right over and above that exempt by 
law from execution, and that she did not put in the 
$6,419.36 necessary to make her a special partner in 
the firm of W. T. Tuffly by $314.50, and that the trial 
balance was based on the assumption that the goods 
were worth a certain amount, and that a certain per- 
centage of the debts could be collected ; also, that after 
the formation of tie copartnership there was an altera- 
tion in her capital by a reduction thereof, the amount 
of $1,002.52, May 20, 1884, made up of the said sum of 
$314.30, which she had drawn from said partnership 
funds, and by merchandise bought by her from the 
store, and that her capital stock did not earn profits 
which would enable the amount withdrawn by her to 
be called such; that there was a net loss during the 
first three months and a fraction, ending July 31, 1884, 
of which Mrs. MeLin’s share was $591.17; that Mrs. 
Mclhin’s capital was reduced by property withdrawn, 
by goods purchased and charged to her capital account, 
and cash drawn by her, so that it stood on August 1, 
1884, at $4,445.96 ; on January 1, 1885, $5,915.53 ; and 
at the date of the assignment $5,636.56. 

Evidence was introduced by the plaintiff to show 
that, from the time of the death of R. W. MchLin to the 
time of the assignment, Mrs. McLin had an account of 
$6,419.36 as her capital ; that she loaned the firm of 
W. T. Tuftly divers sums of money, for which she ac- 
cepted his promissory notes ; that the charges to her 
capital account were made, not by her directions, but 
by those of the bookkeeper without special instruc- 
tions ; that in all $7,998 in money was loaned by her to 


the firm, and that her purchases never exceeded the 
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amount she had loaned; that the bookkeeper made all 
the entries (fol. 154), under Tuftly’s directions, and that 
Tuftly was cognizant of the way it was done; that it is 
usual in bookkeeping to charge all sums drawn by part- 
ners to their capital account, but that there are differ- 
ent ways in keeping books in that respect, the differ- 
ence being one of form, not of substance; that from the 
time the partnership was formed until the date of the 
assignment Mrs. McLin drew out in cash $1,588.48 ; 
that Tuftly’s capital when the partnership was formed 
was $11,288.74, which, on August 1, 1884, was reduced 
to $9,252.11 ; on January 1, 1885, to $8,625 ; and at the 
date of assignment stood at $7,908.87 ; and that Tuftly 
before the assignment had paid Mrs. MeLin $802.56 
upon her notes for borrowed money. That afterwards 
she presented her claim to the assignee Louis Tuftly for 
said borrowed money ; that he refused to allow the 
same; that she brought suit against him in the Dis- 
trict Court of Harris County, Texas, and that a decree 
of that Court was given in her favor for the full amount 
of said claim and interest, to wit, $8,509.04 (fols. 154, 


155). 


‘and established the same as a claim against the estate 
of W.'T’. Tuftly inthe handsof said Louis Tuffly ; that no 
eredit or allowance was made in said judgment for the 
interest paid on said notes as above set forth or for 
moneys and goods drawn by Mrs. Mchin from the store 
and business of W. T. Tuffly; that none of the parties 
defendant in this action were parties to that decree ; 
that after said judgment was rendered the attorney for 
Mrs. McLin agreed with the attorney for Louis Tuftly 
to remit whatever amount Mrs. McLin owed the firm 
of W. 'T. Tuffly and there was an understanding that 
the amount should be credited on the notes, but it was 
not done. The agreement was that whatever advances 
were made to Mrs. McLin or goods purchased by her 
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out of the firm of W. T. Tuffly, were to be remitted from 
the judgment on these notes. None of the defendants 
in this action were present at the making of this 
agreement and were not parties thereto.” 


It was further proved that none of the attaching firms 
or any of their members had ever accepted or assented 
to the assignment ; that the partnership business of the 
firm was carried on continuously from April 16, 1884, 
to March 23, 1885, without any renewal of the special 
partnership certificate or other notice than that already 
referred to. 

The indemnity bonds were introduced in evidence, 
and the Court then charged the jury, substantially to 
the effect that if the limited partnership was recognized 
by the three attaching creditors, and, during its exist- 
ence, was dealt with and credited as such by them, and 
sued therefor, and its property attached after its assign- 
ment, that Mrs. McLin and W. T. Tuftly always treated 
it as a special or limited partnership, and that Mrs. 
MecLin loaned money and sued the plaintiff, as its as- 
signee, then the jury might deem it a limited partner- 
ship, and regard the assignment to plaintiff as valid; 
that if the assignment was made at a time when the W. 
T. Tuftly paper was maturing faster than it could be 
met in the ordinary course of business, and such as- 
signment was made in good faith, and in contemplation 
of insolvency, and if the defendant Tracy, as Marshal, 
seized the property so assigned under and by virtue of 
the attachments, the jury should find for the plaintiff 
as against the defendant and the sureties on his official 
bond, and the three firms of attaching creditors, for the 
the value of goods attached. 

At the request of the defendant, the Court charged 
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the jury that if Mrs. MchLin never contributed the 
amount to the capital stock necessary to make her a 
special partner, or if she afterward diminished the 
amount of her capital stock, and that these facts were 
unknown to the attaching creditors, then neither their 
recognition and dealings with Tuftly and Mrs. McLin as 
a limited partnership or the suing of Tuffly in ignorance 
of said facts estops or precludes them, or any of them, 
from showing that said partnership was never in fact 
legally formed as a limited partnership, nor in showing 
afterwards, by reason of the alteration and diminishing 
of Mrs. McLin’s capital stock, it was rendered a general 
partnership. 

Exceptions were taken to the charge and special 
charges were asked by the defendants, which were re- 
fused by the Court. These will be noticed hereafter. 

The third bill of exceptions was taken May 7th, 
1886, but as this consists in great degree of a repeti- 
tion of what has already been stated, it is unnecessary 
to call special attention thereto until I reach the 


proposition of law presented by it. 


Assignment of Errors. 
(See Record, fol. 269.) 


I. The Circuit Court erred in overruling the general 
) 


demurrer filed by defendants herein. 


If. The Cireuit Court erred in overruling the first 
special demurrer or exception filed by the defendants 
herein, on the ground that the petition showed that the 
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alleged firm of W. T. Tuffly was composed of two co- 
partners, and that only one of the copartners joined in 
the alleged deed of assignment under which the plain- 
tiff claimed, and showed no reason why the other co- 


partner did not join therein. 


IIIf. The Circuit Court erred in overruling the second 
special demurrer or exception filed by defendants here- 
in, on the ground that the alleged deed of assignment 
set forth in the petition was illegal and void (1) be- 
sause Only signed by one of the copartners; (2) be- 
cause the same purported to be made for the benefit of 
such of W. T. Tuftly’s creditors only as would consent 
to accept their proportionate share of the property con- 
veyed and discharge him from their respective claims, 
and did not include within its provisions and benefits 
the creditors of himself as copartner of the alleged firm 
of W. T. Tuffly ; and (5) because it did not purport or 
attempt to convey the entire partnership property of 
the firm, but only the individual property of said Tuffly 
and his property as a copartner of the alleged firm of 


W. T. Tufily. 


IV. The Cireuit Court erred in overruling the third 
special demurrer or exception filed by the defendants 
herein, on the ground that the alleged deed of assign - 
ment was illegal and void, because it showed on its face 
that it was for the benefit only of such creditors as 
would accept their proportional share of the property 
conveyed, whereas it only attempted and purported to 
convey the property of said Tuffly which he owned as 
copartner or individually, and did not convey the prop- 
erty of the firm of W. 'T. Tuftly. 
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V. The Cireuit Court erred in overruling the fourth 
special demurrer or exception filed by defendants 
alleged deed 


of assignment by its terms unlawfully delayed and 


herein, on the ground that the 


hindered the creditors of the assignor by 


providing that the assignee was to apply 
the proceeds of the property conveyed, ratably 
or otherwise, to the payment of the debts only when he 
should have sold, collected and converted the entire 


property conveyed to him. 


VI. The Cireuit Court erred in overruling the fifth 
special demurrer or exception filed by defendants 
herein, on the ground that the alleged deed of assign- 
ment was illegal and void, because by its terms it ad- 
mitted the individual creditors of W. T. Tuffly to an 
equal participation with partnership creditors in the 
proceeds of the partnership property, and thereby gave 
them an unlawful preference over the creditors of the 


partnership. 


VIL. The Cireuit Court erred in overruling defendants 
objections to the introduction in evidence of the deed 
of assignment from W. T. Tuffly to Louis Tuffly, which 
objections were : | 

1. Because it showed on its face that Mrs. C. E. Me- 
Lin was a partner in the firm of W. T. Tuffly. 

2. That she was scheduled as a creditor of said firm ; 
and 

3. Because the said assignment thereby allows her to 
participate in the benefits of the assignment, and there- 
by reserves a benefit to one of the partners and gives 
her an unlawful preference over the creditors of the 
partnership. 
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And in allowing said deed of assignment to be read 
in evidence over defendants’ said objections thereto, as 


shown by defendants’ third bill of exceptions. 


VIII. The Cireuit Court erred in overruling defend- 
ants’ objections to the introduction in evidence of the 
notice of the formation of special partnership between 
W. T. Tuftly and Christine E. McLin, which objections 
were on the ground that it was not in compliance with 
law, in this, that it does not state the terms of the 
partnership fully; it fails to state the general 
nature of the business intended to be transacted 
by the alleged partnership, the period at which 
the partnership is to commence, how long it 
is to be continued or when it is to terminate, and 
also omits to state where the business is to be trans- 
acted ; and the Court erred in allowing said notice to 
be read in evidence over cdefendants’ said objections 
thereto, asshown by defendants’ third bill of excep- 


tions. ° 


IX. The Cireuit Court erred in overruling defendants’ 
objections to the introduction in evidence of the agree- 
ment of the creditors of the firm of RK. W. MeLin & 
Co., dated April 24, 1884, and attached to plaintiff's 
amended petition and replication, filed Nov. 17, 1885, 
which objections were : 

1. That it was irrelevant and immaterial for the pur- 
pose for which it was offered, viz., to show notice to 
defendants Morrison, Herriman & Co., Dunham, Buck- 
ley & Co. and William H. Lyon & Co. of the formation 
and existence of a special partnership between W. T. 
Tufily and Christine E. McLin, and to sustain plaintiff's 
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plea that defendants were estopped to deny the forma- 
tion and existence of said special partnership or to 
show that it was not legally formed or carried on ; 
and 

2. That it was not the way to prove notice of the for- 
mation of a special partnership and to prove estoppel 
against the defendants. 

And the Court erred in allowing said agreement to 
be read in evidence over said objections thereto, as 


shown by second bill of exceptions. 


X. The Circuit Court erred in charging the jury that 
if the limited partnership alleged by plaintiff was recog- 
nized as such in its inception by the three attaching 
creditors, defendants herein, and likewise during its 
existence was dealt with and credited as such by them, 
as well as sued therefor and its property attached as 
such after the assignment, and that its other creditors 
so treated and dealt with it and accepted the assign- 
ment to plaintiff as such, and that Mrs. McLin, named 
therein as the special or lhmited partner, and W. T. 
Tuffly, named therein as the general partner, always 
treated it as a special or limited partnership, and that 
Mrs. McLin loaned it money, as claimed, and subse- 
quently sued the plaintiff, as its assignee, therefor, then 
and in such case they might likewise deem the same a 
limited partnership and regard the assignment to plain- 
tiff as valid. 


XI. The Circuit Court erred\in refusing to charge the 
jury, at the request of defendants, that if they found 
for plaintiff they should return a verdict for the amount 
only of the claims of creditors who had consented to 


the assignment (excepting Mrs. McLin’s claim) accord- 


ing to the proof, with interest thereon, at the rate of 


eight per cent per annum from January 1, L886. 


XII. The Cireuit Court erred in refusing to charge 


the jury, at the request of the defendants, as follows : 


“The instrument offered in evidence by plaintiff, 
bearing date the 24th day of April, 1884, and signed by 
Morrison, Herriman & Co., Dunham, Buckley & Co., 
William H. Lyon & Co., and other creditors of the firm 
of R. W. McLin & Co., through their agent, Andrew 
Wilson, is only a release of the estate of R. W. MecLin, 
deceased, from all liability on account of their respective 
claims. 

“The recitations in it that said claims had been as- 
sumed by the firm of W. T. ‘Tuftly, composed of W. T. 
Tuffly as general and Christine E. MclLin as special 
partner, as appeared by their partnership certificate by 
them signed, does not preclude nor estop the defend- 
ants in this case from showing that such limited part- 
nership was never in fact formed, or that by reason of 
violation of the law, it was afterward converted into a 
general partnership.” 


XIU. The Cireuit Court erred in refusing to charge 


the jury, at the request of the defendants, as follows: 


“ No statements, representations or suggestions made 
by Wilson to W. T. Tuftly and Mrs. McLin_ relative to 
the formation of a limited partnership, as testified to 
by them, can make it a limited partnership if it is not, 
or was not such in fact and law, nor can they operate 
to prevent the defendants in this cause from showing 
that the requirements of the law were not complied 
with in forming the limited partnership or from show- 
ing that the provisions of the law were afterward vio- 
lated by them so as to make it a limited partnership, 
and you will therefore disregard such testimony.” 


XIV. The Circuit Court erred in refusing to charge 
the jury, at the request of the defendants, as follows : 


“Tf you find that before the time of the contribution 
by Mrs. Christine E. MecLin to the common stock of the 
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copartnership of W. T. Tuffly she had withdrawn a sum 
of cash from the surviving partner of R. W. Mchin 
which was to her debit at the time of such contribution 
and had not been repaid by her, then she cannot be 
said to have contributed the full amount specified in 
the certificate as the amount to be paid by her into the 
common stock; and if you so find, then your verdict 
will be for the defendants.” 


XV. The Circuit Court erred in refusing to charge 
the jury, at the request of the defendants, as follows: 


“If by reason of the failure to comply with the law 
in the first instance or by reason of violation of law 
after the partnership was formed the alleged limited 
partnership became a general partnership, then it so 
continued under the law and the facts of this case; and 
if you find, under this and other instructions, that it 
was a general partnership at the date of the alleged 
assignment, March 23, 1885, then you are charged that 
said alleged assignment was illegal and void because of 
the failure of Mrs. McLin to join in it or to convey her 
individual property to the assignee, and in that event 
your verdict should be for the defendants.” 


XVI. The Circuit Court erred in refusing to charge 
the jury, at the requesi of the defendants, as follows : 


“Tf the proof shows that after the formation ef the 
alleged special partnership between Christine E. McLin 
and W. 'T. Tuftly the said Christine E. McLin altered 
or diminished her’ capital stock in the partnership 
by the withdrawal of cash or merchandise, or both, this 
at once worked a dissolution of the partnership, and the 
partnership carried on thereafter was in law a general 
partnership, and no payment, advance, or loan there- 
after made by her to Tufily or to the partnership could 
restore its character as a special or limited partnership, 
and if you so find, your verdict must be for defendants.” 


XVII. The Cireuit Court erred in refusing to charge 
the jury, at the request of the defendants, as follows : 


“ Tt is claimed by the plaintiff, Louis Tuftly, that the 
copartnership or firm of W. T. Tuftly was a limited 


partnership, composed of W. T. Tufily as general part- 
ner and Christine E. Mchin as special partner. 

“Ttis claimed by defendants that Tuftly and said 
Christine E. McLin were both general partners, and 
that said Christine EK. MeLin was a general and not a 
special partner, for the reason, among others alleged 
by them, that she did not comply with the requirements 
of the law governing limited partnerships. On this 
question you are instructed that limited partnerships 
may consist of one or more persons, who shall be 
“alled the general partners, and of ohne or more persons 
who shall contribute in actual cash payments a specific 
sum as capital to the common stock, who shall be called 
special partners. They are also required to make and 
severally sign a certificate which, among other things, 
shall contain the amount of capital which each special 
partner shall have contributed to the common stock. 
This certificate, after having been acknowledged by the 
parties in the same manner as conveyances of land are 
acknowledged, shall be filed in the office of the Clerk of 
the County Court of the County in which the principal 
place of business of the partnership shall be = situated. 
At or before the time of filing this certificate the sum 
specitied in the certificate to have been contributed by 
the special partner to the common stock must have 
been actually and in good faith paid in cash ; and if 
this is not so actually and im good faith paid in cash at 
or before said filing, then all persons interested in such 
partnership shall be hable for all the engagements 
thereof as general partners, and no payment into the 
fund thereafter by the special partner can relieve him 
from the consequences of failure to pay within the time 
above specified ; so also the sum to be contributed by 
the special partner must have been actually and in good 
faith paid in cash and cannot be contributed in prop- 
erty of any kind, however valuable it may be. If the 
proof shows you that Mrs. Mchin’s deceased husband, 
R. W. McLin, had a net interest, at or about the time 
of his death, in the firm of R. W. MeLin & Co., and 
that in consideration of the arrangement by W. T. 
Tuftly for full settlement of all claims against the said 
firm of R. W. MecLin & Co., and the obtaining of a re- 
lease of the estate of R. W. McLin from liability on 
account of the same, assigned and transferred to W. T. 
Tufily all the goods, wares and merchandise and other 
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properties of said firm, and that the interest so con- 
veyed constituted her contribution to the common 
stock to make her a special partner, then you are in- 
structed that this would not be such contribution of 
actual cash as the law requires or contemplates, no 
matter what the outward form of the transaction was ; 
and in such ease Mrs. MeLin would have thereupon be- 
come a general partner and liable as such, and no ad- 
vance, loan, or payment thereafter made by her to W. 
T. Tufily or to the firm would change her status from 
that of a general partner; and if you so find, then you 
are instructed that it was essential to the validity of the 
assignment that she should have joined in it and con- 
veyed to the assignee her indivdual property not ex- 
empt, and that as she did not do so, the assignment 
would be illegal and void, and that vour verdict should 
be tor the defendants.” 


XVIII. The Cireuit Court erred in refusing to 
charge the jury, at the request of the defendants, as 


fc yllows ; 


‘The law requires persons who have formed a limited 
partnership to cause to be published, in the manner 
and for the time required by the law, a notice, giving 
the terms of such partnership. The original copy of 
the notice for the above purpose, bearing date April 
25, 1884, and signed by W. T. Tuffly and Christine E. 
MeLin, which notice was intended to be published and 
was published in a newspaper printed m the City of 
Houston, Texas, is in evidence in this cause. You are 
instructed that said notice is not in compliance with the 
requirements of the law, in this, that it does not fully 
state the terms of the limited partnership formed by 
W. T. Tuftly and Christine E. MeLin, but whollv omits 
to state some of the terms of said partnership. It 
was, therefore, ineffectual for the purpose for which it 
was intended, and the partnership became a general 
partnership by reason of the failure to give the published 
notice of the terms of the partnership required by law, 
and Mrs. Christine E. McLin became a general and 
not a special partner, and was such at the date of the 
deed of assignment, March 23, 1885, and was liable as 
such ; and as she did not join in the deed of assignment 
under which the plaintiff claims, nor convey to him her 
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individual property for the benefit of creditors, the said 
deed of assignment is, therefore, void and interposed 
no legal obstacle to the levy of the attachments com- 
plained of, and you will, therefore, return a verdict for 
the defendants.” 


ARGUMENT. 
I. 
Dilemma of the Defendant in Error. 


The defendant in error, Louis Tuffly, is, I respect- 
fully submit, in this dilemma. He brings this suit as 
assignee of W. T. Tuftly, a special partnership com- 
posed of W. T. Tuffly, general partner, and Christine 
K. MeLin, special partner, but he is in this dilemma. 
If he assert that he is the assignee of a special partner- 
ship, then the assignment is void under Section 3460 of 
the Revised Statutes of Texas. If he claim as assignee 
of a general partnership, he is confronted with these 
difficulties, 77st, that only one of the partners executed 
the assignment, the other being enrolled as a_ creditor 
to a large amount, and second/y, that the rulings of the 


Court proceeded upon the theory that the partnership 
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II. 
Illegality of the Assignment. 


This question was presented by the general demurrer. 


The assignment is incorporated into the petition, and is 


upon its face illegal. The demurrer should have been sus- 


tained, on the ground that the plaintiff counted on an 
assignment, which was expressly forbidden by the laws 
of the State of Texas. 


The recital of the assignment is in these words: (fol. 7). 


‘ Whereas the firm of W. T. Tuftly, composed of W. 
T. Tuftly, the general partner, and C. E. Mclain, as 
special partner, finding it impossible to pay its debts 
as they mature, and being desirous to have a distribu- 
tion of all the property of said firm and the property of 
the said W. 'T. Tufily, partnership—individual, and 
wishing to avail himself of the provisions of the general 
assignment law in such cases made and_ provided.” 


This recital is an admission of the insolvency of the 


firm of W. T. Tuffly. 


In Toof vs. Martin, 13 Wallace, the first item of 


the syllabus is: 


‘“‘ By insolvency, as used in the bankrupt act when 
applied to traders and merchants, is meant inability of 
a party to pay his debts, as they become due, in the 
ordinary course of business.” 


At page 47, Mr. Justice FIELD, for the whole Court, 
except Mr. Justice BraDLEy, who was absent when the 
case was argued and took no part in the decision, 
says (italics mine) : | 

“The term insolvency is not always used in the same 


sense. It is sometimes used to denote the insufficiency 
of the entire property and assets of an individual to 
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pay his debts. This is its general and popular mean- 
ing. But it is also used ina more restricted sense, to 
express the inability of a party to pay his debts as they 
become due in the ordinary course of business. /¢ 7s in 
this latter sense that the term is used when traders 
and merchants are said to be insolvent, and as applied 
to them it is the sense intended by the Act of Congress. 
It was of the bankrupts as traders that the District 
Judge was speaking when he used the language which 
is the subject of criticism by counsel. 

With reference to other persons not engaged in trade 
or commerce the term may perhaps have a less re- 
stricted meaning.” 


In Buchanan vs. Smith, 16 Wallace, 277, it was held 
that acreditor has reasonable cause to believe his 
debtor “insolvent” in the sense of the Bankrupt Act 
when such facts are brought to his knowledge as would 
lead a prudent business man to the conclusion that he, 
the debtor, is unable to meet his obligations as they 
mature in the ordinary course of business (syllabus). 

Mr. Justice CLIFFORD reported the opinion of the 
whole Court (except Mr. Justice Brap.ey, who dis- 
sented on a proposition not material to the case under 
discussion, and Davis, who did not sit), on page 308 
Says : 

‘‘Tnsolvency, in the sense of the Bankrupt Act means 
that the party whose business affairs are in question is 
unable to pay his debts as they become due in the 
ordinary course of his cailv transactions, and a creditor 
may be said to have reasonable cause to believe his 
debtor to be insolvent when such a state of facts is 
brought to his notice respecting the affairs and pe- 
eunlary condition of his debtor, in a case like the pres- 
ent, as would lead a prudent business man to the con- 
clusion that he, the debtor, is unable to meet his 


obligations as they mature in the ordinary course of 
business. ” 


It is manifest, in the light of these decisions, that a 


2 


limited partnership formed under the Revised Statutes 
of Texas, whichis found unable to meet its obligations 
as they mature, is insolvent within the meaning of the 
word as used in the same act. 

Article 3442 provides that, 

‘‘ Limited partnership for the transaction of any 
mercantile, mechanical, manufacturing or other busi- 
ness, except banking or insurance, may be formed by 


two or more persons upon the terms with the rights 
and powers, and subject to the conditions and liabilities 


herein prescribed.” 

Irrespective of the fact that the petition (fol. 10) 
shows that the partnership of W. T. Tuffly was the 
holder of a stock ot 


‘‘ooods, wares and merchandise, ” 


and owner of 

“furniture, shelves, counters and stationery in said 
store,” 

and that the action was brought for damages caused by 
the alleged unlawful seizure by the United States 
Marshal, of all of (fol. 10) 


“said stock of goods, wares and merchandise belonging 
to said firm of W. T. Tuftly, situated in the Burns 
Building in the City of Houston,” 

it is manifest that the firm of W. T. Tuftly was a trad- 
ing partnership, and, as such, “ insolvent” whenever 


unable to meet its obligations as they might mature. 


Section 3460 of the Revised Statutes of Texas is in 


these words : 


“Section 3460. Every sale, assignment or transfer of 
any property or effects of the partnership made by such 
partner when insolvent or in contemplation of insol- 
vency or after or in contemplation of insolvency of any 
partner with the intent of giving a preference to any 


creditor of such partnership or insolvent partner over 
the other creditors of such partnership, and every judg- 
ment confessed, lien created or security given by any 
such partnership under the like circumstances and with 
like intent shall be void as against the creditors of such 
partnership.” 

It is manifest that this assignmeut was made by an 
insolvent partnership for the express purpose, as it re- 
cites, of giving a preference to part of the creditors of 
such partnership over others. This is shown by the 
following portion of the assignment (fol. 8) : 

“This assignment is intended for the benefit of all 
such of my creditors only as will consent to accept their 
proportional share of said property and estate so here- 


by conveyed and discharge me as aforesaid from their 
respective claims.” 


We find here, therefore, a direct violation of the law 


of Texas, an insolvent special partnership making an 
assignment for the benefit of such of its creditors 
“only” as will take their share and release the as- 
signor. ‘Thus creditors who were not content to release 
the assignor are excluded from the benefits of the as- 
signment. 

It is to be added that Section 3460 is part of Title 
68 of the Revised Statutes of Texas entitled ‘‘ Partner- 
ships Limited,” embracing Sections 3442 to 3464 in- 
elusive, and containing a general scheme for the making, 
conduct and dissolution of limited partnerships only. 
It is the re-enactment of a law of Texas, originally 
adopted May 12, 1846, copied into the Revised Statutes 
without any substantial, perhaps without any, change. 

The suggestion by which this argument is met, is 
that Article 3460 is part of an ancient law of Texas 
originally adopted in 1846, re-enacted on the 21st of 


o4 


February, 1879, which became law on July 24, 1879, in 
pursuance of Article 3, Section 39 of the, Constitution 
of Texas, which provides that all statutes not specific- 
ally providing the date at which they shall go into 
force shall take effect ninety days after the ad- 
journment of the legislative session, and that another 
Act of the Legislature of Texas, originally passed 


March 24, 1879, and by force of the same constitutional 


provision, took effect on the same day, July 24, 1879, - 


contains a section which has the effect to amend or re- 
peal Article 3460. This section was numbered three 
in the original Act of March 24, L879, which is to be 
found at page 57 of the Laws of 1879, also, on page 5 of 
the Appendix to the Revised Statutes, edition of 1879. 
This third section was amended April 7th, 1883, by an 
act, which is reprinted as Article 65¢ in Sayles, 
edition, (1888), of the Revised Statutes of Texas, as 


follows : 


‘* Any debtor desiring to do so, may make an assign- 
ment for the benefit of such of his creditors only as 
will consent to accept their proportional share of his 
estate, and discharge him from their respective claims, 
and in such case the benefits of the assignment shall be 
limited and restricted to the creditors consenting there- 
to, and such debtor shall thereupon be and stand dis- 
charged from all further liabilities to such consenting 
creditors on account of their respective claims, and 
when paid, they shall execute and deliver to the as- 
signee for the debtor a release therefrom, provided that 
such debtor shall not be discharged from liabilities to a 
creditor who does not receive as much as one-third of 
the amount due, and allowed in his favor asa _ valid 
claim against the estate of sueh debtor.” 


Messrs. Sayles, in their recent edition of the Revised 
Statutes of Texas, print this section and also Section 


3460, each in its appropriate place, and as a part of its 
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appropriate context and cognate subject matter, as if 
both are still in force. That this conclusion of these 
recent annotators of the laws of Texas is not out of 
conformity with any decision of the Supreme Court of 
‘Texas, and is undoubtedly correct, is shown by the fol- 
lowing circumstances : 

First. Section 3460 constitutes part, as already 
stated, of a systematic code for the regulation of limited 
partnerships only, comprised in Sections 3462 to 3464 
of the Revised Statutes of Texas. At the time of the 
adoption of this revision (I*ebruary 21, 1879,) there was 
no law of Texas, providing for the regulation and con- 
duct of assignments generally. This defect was supplied 
by the passage on March 24, 1879, of an act of eighteen 
sections, containing originally, and as afterwards 
amended in 1883, but without substantial change, the 
provision already quoted. There is no difficulty what- 
ever in these provisions standing together; the Act of 
March 24, 1879, as regulating assignments generally 
made by individuals and general partnerships, Article 
3460 as controlling assignments by limited partnerships. 
Thus construed, the laws are consistent and coherent, 
and may well be supposed to have been both in con- 
templation of the Legislature, the law regulating lim- 
ited partnerships forbidding assignments except for 
the equal benefit of all creditors, because the creditors 
in such case have as their security only the lability of 
one, viz., the general partner. They have trusted not 
the general liability of all parties, but the general liability 
of the general partner, and the fund contributed by the 
special partner, and in case they lose the fund, have 
only recourse to the liability of the general partner. 


This made a reason why the Legislature of Texas. as 
s 2) 3 
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early as 1846, provided that such partnerships should 
make no assignment except for the equal benefit of all 
creditors, and a reason why the general assignment 
law of Texas, which permits the assignor to dictate to 
his creditors that they shall release him from lability 
or reap no benefit from the assigned property, should 
not apply to assignments made by limited partner- 
ships. 

It may or may not be reasonable and just to require 
the creditors of an individual or of a general commercial 
partnership, for whose benefit an assignment has been 
made, to elect between taking the benefits of the assign- 
ment with release of debtor, or retaining the liability of 
the debtor and giving up all claim upon the assigned 
fund. Clearly, this would not be just where no such choice 
is given to the creditor. ‘T'o render this fair to the 
creditor, he must have the right to elect between the 
two resources, either to take his share in the fund, or 
to hold the hability of the debtor. In case of a limited 
partnership he has no such alternative, for, in the first 
place, he originally trusted, so far as the special part- 
ner is concerned, only the fund. He never has had and 
cannot retain the lability of the special partner. His 
alternative is not between a share in the fund and re- 
taining the lability of the partners, but between a 
share in the fund which has already been pledged to 
him, and retaining the liability, not of the partners, but of 
the general partner only. For this reason it may well 
be supposed that when the Legislature of Texas un- 
dertook to pass a general assignment law, they did not 
provide in express words or otherwise for the case of 
limited partnership. This had already been done, and, 


therefore, needed words of express amendment or re- 
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peal, if it were their intention to make achange. As 
they did not intend to make a change, they used no 
such language. 

Moreover, the Constitution of Texas, by implication 
at least, imposed upon the Legislature the duty of 
specifically amending the Code of Limited Partner- 
ship ; if such were their purpose. Article IT?., Section 


36 of the State Constitution is in these words: 


‘No law shall be revived or amended by reference to 
its title, but in such case the act revived or the section 
or sections amended shall be re-enacted and published 
at length.” 


Article 3460 does not merely contain a provision for- 
bidding preferential assignments by limited partner- 
ships, but also preferential judgments by confession, 
liens created or security given in case or contemplation 
of insolvency. ‘Therefore the assignment code, or Gen- 
ernl Law of 1879, which regulates assignments gen- 
erally, connot be said to repeal Article 3460, for it con- 
tains nothing in conflict with the latter part of the 
article. Its effect, if any, must be by way of amend- 
ment, and while, in a technical sense, it may be said 
that the amendatory article is contained in the Third 
Section of the Act of 1879, and that this act therefore 
is not open to the coustitutional objection, because it 
does not purport to amend by title, nevertheless this 
suggestion sticks in the bark only. It does attempt to 
amend, if it amend at all, by implication only, without 
re-enacting and publishing the section amended at 
length. The spirit of the Constitution is invaded, if 


not its letter. 
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Secondly. The Act of March 24, 1879, contains no re- 
pealing clause. It is true it was passed on the 24th of 
March, 1879, while the Revised Statutes were re-en- 
acted on the 21st of February, 1879, but, as there are 
no repealing words in it of any kind, shape or form 
whatever, the repeal of Section 3460 is, if it be such, 
by implication only. But repeals by implications are 
not favored. 

Harford vs. United States, 8 Cranch, 109. 

Wood vs. United States, 16 Peters, 342, 362. 

MeCool vs. Smith, 1 Black, 459. 

Ex parte Yerger, 8 Wallace, 85, 105. 

State vs. Stoll, 17 Wallace, 425, 430. 

Arthur vs. Homer, 96 U. S., 1387, 140. 

Ex parte Crow Dog, 109 U.S8., 556, 570. 

Chew: Heong vs. United States, 112 U. S., 
536, 550. 


Thirdly. Both laws took effect eo instanti, so that the 
Act of March 24 could not have the effect to repeal the 
Act of February 21 of the same year. Both laws went 
into force on the 24th day of July. On that day, at 
the same moment, they became laws of the State of 
Texas. The law, enacting the Revised Statutes, which 
took effect on the 24th day of July, may be found 
at the beginning of all the editions of the Revised 
Statutes of Texas, prefacing those statutes in these 
words : 

‘“ Whereas, it is expedient that the General Civil 
Statutes of this State should be arranged in appropriate 
titles, chapters and articles, that the omissions and de- 
fects therein should be supplied and remedied, and 
that the whole should, as far as practicable, be made 
concise and intelligible. Therefore, 


SECTION 1. Be it enacted, by the Legislature of the 
State of Texas, that the following titles, chapters and 


articles shall hereafter constitute the Revised Statutes 
of the State of Texas. 7 
Article 3460 ” (already quoted). 


This mandate of the State of Texas, taking effect, and 
therefore speaking legislatively, not from the date 
when it was passed by the Legislature, but from the 
date when, under the Constitution, it took eftect, be- 
came law eo instanti with the act passed March 24, 
1879. The two therefore are not in conflict, cannot be 
in conflict. Each is in force according to the fitness of 
its subject matter: one as regulating limited partner- 
ships only; the other as applicable to assignments 
made by individuals, commercial partnerships and cor- 


porations. 


Fourthly. This act, which adopted the Revised Statutes, 
provided that they should take effect and become law, 
on September Ist, 1879 (see Code of 1879, page 720, 
Section 22 of “ Final Title General Provisions”). The 
same provision will be found in 2 Sayles’ Civil Statutes, 
bottom page 673. ‘Therefore, if the two provisions of 
law now under consideration be in conflict, the Revised 
Statutes, taking effect September L, had the necessary 
effect to repeal the inconsistent portion of the general 
assignment Jaw which took effect the previous July 24. 

These dates of statutes confirm the argument, which, 
I think, however, rests securely upon the proposition 
that the two statutes are, in substance, independent of 
ach other, relating to different subject matters, and 
are not in any necessary conflict whatever, and there 
being no repealing clause in the Act of March 24, each 
is to be preserved and maintained upon the principle of 


distribution ; that is to say, each as appropriated and 
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applied to its proper subject matter. This done, it will 
be found, as the recent annotators of the laws of Texas 
evidently think, that limited partnerships in Texas 
have no power to make assignments with preferenves, 
and that this assignment therefore was void and not 
the basis of an action, and being incorporated into the 
petition, the defendants were entitled to the dismissal 


of the action upon their general demurrer. 


ITI. 


But if otherwise, and this were a general 
partnership, W. T. Tuffly had no authority 
to make this assignment. 


His sister, Mrs. Christine E. Mchin, is not shown to 
have been absent or incapable of action, and the as- 
signment itself, being an act out of the common course, 
not one for which the firm was formed, was not within 
the implied powers granted to Tuffly, as it certainly 
was not within the express powers which the articles 
of copartnership confer. The articles of copartnership 
(fol. 64) state : 


‘The general nature of the business intended to be 
transacted is a general retail, and wholesale, if they see 
proper, fancy and staple dry goods and notion estab- 
lishment, in the City of Houston, Texas * * * The 
said partnership is to be commenéed on the 16th day 
of April, 1884, and continue for the space of two years, 
to end on the 16th day of April, 1886.” 


That the rule for which we contend is recognized in 


Texas is shown by the case of Moore vs Steele, 67 
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Texas, 435, where it is held that the partner’s interest is 
only in the surplus after payment of firm debts, and that 
a sale by one partner of his interest is a dissolution of 
the firm, but Tuftly could not dissolve this firm before 
April 16, 1886, by the express terms of the agreement 
of partnership, so that he could not sell his interest, 
and he had no authority from his copartner to assign 
hers to his brother Louis Tuffly for the benefit of credi- 
tors. In Fore vs. Hitson, 70 Texas, 517, it is held that 
acts out of the course of the business of the copartner- 
ship, such as the execution of a bond, or contract of 
suretyship, by one partner, are not binding on the firm. 
This recognizes the general principle that a partner’s 
power is confined to carrying on the business as a 
going concern; that one partner may not execute a 
general assignment for the benefit of creditors, without 
the consent of his copartners, at least where such co- 
partners are accessible, and their consent may be asked 
and had. This is shown by 
Bishop on Insolvent Debtors, 121. 


1 Bates on Partnership, § 338, and cases 


cited in note L. 

1 Lindley on Partnership (Rapalje’s Ed.), 
*page 129, and cases cited in note 9. 

In the Matter of Lawrence et al., 5 Fed. 
tep., 349. 

Bank vs. Carrollton Railroad, 11 Wall., 
624. 


In another note to § 338 of the excellent work on 
Partnership by Judge Clement Bates, the author re- 
fers to his earlier treatise on Limited Partnership, 


pp. 189-192, where the authorities are collected upon 
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the question, which is said to be “ very doubtful,” 
whether 
“the general partner even of a limited partnership 


can make an assignment without the assent of a 
special partner.” 


This proposition was presented to the Circuit Court 


by the first special demurrer, which was overruled. 


IV. 


The assignment did not purport to 
convey the firm property or the indivi- 
dual property of Mrs. McLin. 


Its language is (fol. 170) : 


“1, W. T. Tuftly hereby assign and convey and de- 
liver possession of all and singular my property and 
effects of whatever name and nature, both personal and 
real, which I own as a copartner and individually, and 
intended to include all property of which or in which I 
have any interest whatever wherever the same may be, 
to Louis Tuffly, as assignee for the purposes aforesaid, 
taking possession of the same and sell the same, collect 
and convert the same, and when so sold, collected and 
converted, to appropriate the same ratably or in full 
payment, as the case may be, of all my debts and the 
debts of the firm of W. T. Tuffly, said assignee to pro- 
ceed under the law aforesaid.” 


Then follows the provision limiting the benefit of the 
assignment to those creditors who consent to receive 
their share of the proceeds of the assigned . property, 
and release the debtor. Such assignment, made by an 


ordinary commercial partnership, and not including all 
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the property of the assignors, both firm and individual, 
was held by the Supreme Court of Texas, to be void 
in Donoho vs. ish, 58 Texas, 164. See also Coffin vs. 
Douglass, 61 Texas, 406. 

In Donoho vs. Fish it was held that, in order to be 
valid, an assignment must convey all property of the 
debtor, real and personal, partnership and individual. 
That if it convey only partnership property with con- 
dition of release title does not pass. The author of 
this assignment knew well the difference between a 
firm and an individual, and although the assignment 
recites (fol. 170) that the firm is 


* desirous to have a distribution of all the property of 
the said firm and the property of the said W. 'T. Tufily, 
partnership and individual,” 


nevertheless the grant was not in the name of the firm 
W. T. Tuffly, but of the individual W. T. Tuftly, and 
was not of the firm property, but of— 

“ my property and effects * * * which I own as 
copartner and individually, and intended to inelude all 
property of which or in which I have any interest what- 

99 
ever. 


In other words, the firm made no assignment, but 
Tuffly, the individual, assigned his interest in the firm 
property and in the individual property. But his in- 
terest in the firm property was only in the surplus after 
payment of the debts of the firm (Moore vs. Steele, 67 
Texas, 435),so that this assignment was not really made 
by the firm Tuffly, but by the individual Tuffly, and did 
not estop or exclude the claim of the firm or of the 
firm’s creditors. 

Mrs. McLin made no assignment of her individual 
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property. This property is still retained by her. At 
folio 155 of the Record, it is shown that : 

“There was also proof tending to show that 
Christine E. McLin owned property over and above 
that exempt by law from execution March 25, 1885, m 
her individual right, and the proof showed that she did 
not join in the deed of assigninent, nor convey to the 
assignee, Louis Tuftly, her individual property.” . 


Of course if this were a lawful assignment by a limited 
partnership, she was not bound to assign, but it could 
not become a lawful assignment by general partners, as 
shown by the cases already cited, except upon condi- 
tion, not only that she should unite in the assign- 
ment, but convey her non-exempt property to the as- 
signee. ; 

These propositions were presented to the Circuit Judge 


by the second special demurrer, which he overruled. 


V. 


Invalidity of the special partnership 
under the laws of Texas. 


This question was presented to the Court both by 
the special demurrers and the instructions asked. 


Article 3442 of the Revised Statutes of Texas re- 


quires the special partner’s contribution to be 


ce 


in actual cash payments.” 


In this case this was manifestly not complied with. 
The contribution of Mrs. McLin was simply of the 


amount which her deceased husband had owned in the 


tj 
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copartnership. Even then its amount was inaccurately 
stated in the articles of copartnership, because of the 
mistake to which the attention of the Court has already 
been called in the statement of facts. It was stated as 
$6,419.36, whereas it was in fact less. The whole 
amount of cash on hand is shown, by the trial balance, 
to have been only $1,803.24 (fol. 147). The Court were 
requested to charge upon this subject, but refused to 
give the charge, and the defendants excepted. This 
charge is long, but it includes nothing which breaks its 
force or would justify the claim that any part of it 
might be properly refused because too extensive, and 
not merely limited to the point now in question (fols 
277-280). 


“ Tt is claimed by the plaintiff, Louis Tuftly, that the 
copartnership or the firm of W. 'T. Tuftly was a limited 
partnership composed of W. 'T. Tuftly as general part- 
ner, and Christine E. McLin as special partner. It is 
claimed by defendants that Tuftly and said Christine E. 
MeLin were both general partners, and that said Chris- 
tine E. Mchin was a general and not a special’ partner, 
for the reason, among others alleged by them, that she 
did not comply with the requirements of the law gov- 
erning limited partnerships. 

On this question you are instructed that limited part- 
nerships may consist of One or more persons who shall 
be called the general partners, and of one or more per- 
sons who shall contribute in actual cash payments a 
specific sum as capital to the common stock, who shall 
be called special partners. They are also required Lo 
make and severally sign a certificate, which, among 
other things, shall contain the amount of capital which 
each special partner shall have contributed to the com- 
mon stock. 

This certificate, after having been acknowledged by 
the parties in the same manner as conveyances of land 
are acknowledged, shall be filed in the office of the 
Clerk of the County Court of the county in which the 
principal place of business of the partnership shall be 
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situated. At or before the time of filing this certificate 
the sum specified in the certificate to have been con- 
tributed by the special partner in the common stock 
must have been actually and in good faith paid in cash ; 
and if this is not so actually and in good faith paid in 
cash at or before said filing, then all persons interested 
in such partnership shall be hable for all the engage- 
ments thereof as general partners, and no payment into 
the fund thereafter by the special partner can relieve 
him from the consequences of failure to pay within the 
time above specified ; so also the sum to be contributed 
by the special partner must have been actually and 
in good faith paid in cash, and cannot be con- 
tributed in property of any kind, however valuable it 
may be. If the proof shows you that Mrs. McLin’s de- 
ceased husband, R. W. Mchin, has a net interest, at or 
about the time of his death, in the firm of W. R. Mchin 
& Co., and that, in consideration of the arrangement by 
W. T. Tuffly for full settlement of all claims against 
the said firm of R. W. McLin «& Co. and the obtaining 
of a release of the estate of R. W. McLin from liability 
on account of the same, assigned and transferred to W. 
T. Tuftly all the goods, wares, and merchandise and 
other properties of said firm, ‘and that the interest so 
conveyed constituted her contribution to the common 
stock to make her a special partner, then you are 
instructed that this would not be such contribution of 
actual cash as the law requires or contemplates, no 
matter what the outward form of the transaction was, 
and in such case Mrs. McLin would have thereupon 
become a general partner and liable as such, and no 
advance, loan, or payment thereafter made by her to 
Ws ks Tuftly or to the firm would change her status 
from that of a general partner, and if you so find, then 
you are instructed that it was essential to the ralidity 
of the assignment that she should have joined in it and 
conveyed to the assignee her individual property not 
exempt, and that as “she did not do so the assignment 
would be illegal and void, and that your verdict ‘should 
be for the defendants.” 


The last sentence of this charge is justified and re- 
quired by Donoho vs. Fish, 58 Texas, 164, Coffin vs. 
Douglas, 61 Texas, 406, and Shoe Compuny vs. Ferrell, 
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68 Texas, 638. In Donoho vs. Fish, it was held that a 
general assignment for the benefit of creditors to be 
valid must convey all property of the debtors, real and 
personal, partnership and individual. If it convey only 
partnership property with condition of release, it con- 
veys no title. In Coffin vs. Douglas, it was held that an 
assignment by a mercantile copartnership is void, which 
does not include all assets, partnership and individual, 
and in Shoe Company vs. Ferrall, it was held that an 
assignment for the benefit of creditors by a (general, 
not limited) partnership, is good, although it require 
releases by creditors, if it include all the property of the 


partners, partnership and individual. 


VI. 


™ 
att o~ Unlawful preferences created by this 
assignment. 


These render the assignment void. They are two in 
number. First, the assignment schedules Mrs. McLin 
as a creditor, as follows : 

99 


“Mrs. C. E. MeLin 87.798 notes. borrowed money 


This inventory attached to the assignment is sworn 
to by Tuffly as— 

‘“ Tn all respects just and true, according to his best 
knowledge and belief ” (fo!. 173). 

Article 3463 of the ‘Texas Code is as follows: 


‘In case of the insolvency or bankruptcy of the part- 
nership, no special partner shall, under any circum- 
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stances, be allowed to claim as creditor until the claims 
of all other creditors of the par ties shall be satis- 
fied.” 


Notwithstanding this provision, Mrs. McLin, under 


the preference given, by including her in the inventory | 


attached to the assignment, and which is referred to in 


the body of the assignment in these words (fol. 170) : 


‘‘Schedules are hereto attached and are made as par- 
ticular asI can do at this time, in but any particular ! 
where they may be incorrect or insufficient in detail | 
they will be corrected by me.” 4 


presented her claim to Louis Tuftly, the assignee who 

refused to allow it, and thereupon she brought suit in 

the District Court of Harris County, Texas, and (fol. 
154) 

“a decree of that Court was given in her favor for the 

full amount of said claim and interest, to wit, $8,509.04, =e 
and established the same as a claim against the estate 

of W. T. Tuffly in the hands of said Louis Tufily ; 


* * none of the parties defendant in this action 
were parties to that decree 


This proposition was presented to the Court upon in- 
troduction in evidence of the deed of assignment, and ¢ 
is the basis of the seventh assignment of errors. 
Secondly. ‘The assignment (fol. 170) contains the fol- 
lowing provision, following the words which grant all 
the property, partnership and individual, in which the 
assignor is interested— 


“ to Louis Tutily as assignee for the purposes afore- ; 
said.” 


These purposos are stated to be 


‘a distribution of all the property of said firm and the 
property of the said W. T. Tuffly, partnership and in- 
dividual.” 
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The assignment proceeds : 


‘“'Taking possession of the same and sell the same, 
collect and convert the same, and, when so sold, col- 
lected, and converted, to appropriate the same ratably 
or in full payment, as the same may be, of all my debts 
and the debts of the firm of W. T. Tuftly.” 


This, if treated as an assignment by the special 
partnership and the individual jointly, is a conveyance 
which makes hotch-potch of the partnership and in- 
dividual property, and appropriates them ratably to 
the partnership and individual creditors, contrary to 
law. For the partnership property is at law in case of 
insolvency of the firm to be applied only to the benefit 
of partnership creditors, and ‘individual creditors have 
no claim upon it or right to share in its proceeds until 
the partnership creditors have been fully paid. What 
Tuffly could not lawfully do before insolvency, viz., 
apply the partnership property to pay his private 
debts, he cannot successfully attempt in case of insolv- 
ency. 

Such attempt is void. If successful it would estab- 
lish preference of the individual creditors. But this 
would render the whole assignment void. This pro- 
position was presented to the Circuit Court by the fifth 
special demurrer, to which the sirti assignment of 
errors applies. 

In Converse vs. McKee, 14 Texas, 20, the priority of 
the claim of partnership creditors to partnership assets, 
is said to be 


“ too well settled to be now questioned.” 


See also 

Rogers vs. Nichols, 20 Texas, 719. 
Warren vs. Wallis, 38 Texas, 225. 
De Forest vs. Miller, 42 Texas, 34. 
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The only exception to the rule is where there is 
enough to pay all. 
De Caussy vs. Baily, 57 Texas, 665. 


VII. 


The pretended capital of the special part- 
nership was reduced in amount contrary 
to law. 


It is claimed that Mrs. McLin contributed $6,419.36 
to the capital of this partnership. In point of fact, it 
has already been shown that this sum should be 
reduced— 

“as some $400 or $500 of liabilities were omitted 
which would have made the net interest of R. W. 


McLin less, by one-half of said omitted liabilities, than 
it was estimated to be,”— : 


in the trial balance (fol. 149). It further appears that, 
after the trial balance was made, April 1, 1884, and _ be- 
fore the so-called limited partnership was created, she 
drew out of her capital $314.30 of actual cash, so that, 
at the time of the formation of the pretended limited 
partnership the real amount to the credit of her capital 
account was not $6,419.36, but that sum less $314.30, 
equal to $6,105.06, less half of the $400 or $500 liabili- 
ties just mentioned. This was contributed, not in cash, 
but in assets of uncertain value. It is shown in the 
evidence that she also withdrew moneys and merchan- 
dise from time to time until at the time of the failure 


she had in the firm only $3,636.56; the assets and 
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sums she thus withdrew and which so reduced her 
capital account were debited to it by the bookkeeper 
An attempt was made to show that this was the book- 
keeper’s own work, not hers; that she was a creditor of 
the firm by loans, and that the sums thus withdrawn 
were proper credits against her claim as a creditor, and 
not chargeable to capital account. This would answer 
well enough but for two fatal circumstances: First, 
her first loan to the firm was May 20, 1884, in the sum 
of $1,100 (fol. 152), but, before that day, her capital had 
been reduced by the sum of $1,002.52, viz., to the sum 
of $5,416.84 (fol. 150). This sum of $1,002.52 includes 
the $314.30 which she had drawn in cash as aforesaid, 
and which was never returned to the partnership, the 
residue being merchandise bought by her from the 
store, and charged to her capital account. It is mani- 
fest that a loan made by her after these purchases, for 
which promissory notes of Tuffly payable in future (fol. 
151) were given, was not a set-off against the $1,002.52 
drawn by her, partly in cash and partly in merchandise, 
and that the bookkeeper, therefore, made no mistake 
in charging this sum to her capital account. In the 
second place, however, it was shown that (fol. 154,)— 

‘“ after the assignment Mrs. McLin presented her claim 
to the assignee, Louis Tuffly, for said borrowed money, 
and that he refused to allow the same ; that thereupon she 
brought suit against him in the District Court of Harris 
County, Texas, and that a decree of that Court was 
given in her favor for the full amount of said claim and 
interest, to wit: $8,509.04, and established the same as 
a claim against the estate of W. T. Tuftly in the hands 
of said Louis Tuffly. That no credit or allowance was 
made in said judgment for the interest paid on said 
notes, as above set forth, or for moneys and goods drawn 


by Mrs. McLin from the store and business of W. T. 
Tuftly.” 
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That this state of facts was fatal to her claim is 
shown by Articles 3453 and 3456 of the Revised 


Statutes of Texas. 


“ Art. 3453. Every alteration which shall be made 
in the names of the partners, in the nature of the busi- 
ness or in the capital or shares thereof, or in any other 
matter specified in the original certificate, shall be 
deemed a dissolution of the partnership ; and every 
such partnership which shall in any manner be carried 
on after any such alteration shall have been made 
shall be deemed a general partnership, unless renewed 
as a special partnership according to the provisions of 
the last article.” 

“ Art. 3456. No part of the sum which any special 
partner shall have contributed to the capital stock shall 
be withdrawn by him, or paid or transferred to him in 
the character of dividends, profits or otherwise, at any 
time during the continuance of the partnership ; but 
any partner may annually receive lawful interest on the 
sum so contributed by him, if the: payment of such in- 
terest shall not reduce the original amount of such 
capital ; and if, after the payment of such interest, any 
profit shall remain to be divided he may also receive 
his portion of such profits.” 


VIII. 


The pretended limited partnership was 
not perfected by publication in accordance 
with law. 


This is manifest from a comparison of the statute with 
the steps actually taken by the partners. The agree- 
ment of copartnership as registered (fol. 64), states 
the nature of the business as 


“a general retail, and wholesale, if they see proper, 
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fancy and staple dry goods and notion establishment 
in the city of Houston, Texas.” 


Article 3445 of the Revised Statutes of Texas requires 
the 


‘ persons desirous of forming such partnership,” 


to 


sign a certificate which shall contain * * * (2) 
the general nature of the business intended to sinc trans- 
acted.”’ 


This certificate must be registered in the Office of 
the County Clerk of the County, which was done in this 
case, on March 23, 1885 (fol. 71). 

Article 3450 is in these words : 


The partners shall publish the terms of the part- 
nership when registered, for at least six weeks imme- 
diately after such registrv, in such newspapers as shall 
be designated by the Clerk, in whose offices such reg- 
istry shall be made, and, if such publication be not 
made, the partnership shall be deemed general.” : 


The publication was made in these words (fol.. 73) 


“ Houston, April 25, 1884. 

The undersigned give notice that they have formed 
a copartnership under the firm name of W. T. Tufily, 
having the following terms as will appear by their 
executed and recorded certificate. 

W. T. Tuftly is a general partner, Mrs. Christine E. 
MeLin is the special partner, and has contributed to the 
common stock the sum of $6,419.36. 

W. T. 'TuFPLy. 
CHRISTINE E. McLiv.”’ 


PR nn re ors ut, t, containing no statement of the 
—* re O ae Oe Ler ss to be conducted, is so manifestly 
not ina _ Warne with the law of Texas, and so clearly 


prevented the agreement of limited partnership from 
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taking effect except as a general partnership, that it is 
not surprising it was not met on the trial below, ex- 
cept by the attempt to fix an estoppel on the plaintiffs 
in error whose recognition of the firm as a limited 
partnership was supposed by the Circuit Court to pre- 


vent an investigation into its actual legal defects. 


But, in the first place, it was not shown, or offered 
to be proved on the trial of the case in the Circuit 
Court, that the defects of this partnership organization 


were known to the attaching creditors. 


Secondly. The agreement of the creditors of the firm 
of R. W. McLin & Co. cannot estop the attaching cred- 
itors from showing that the limited partnership therein 
recognised as having been created by a certificate failed 
to become such vy proper publication. The certificate 
of limited partnership was executed April 24, 1884, and 
filed for registration in the County Clerk’s Office the 
next day. Had it never been filed for registration the 
existence of the limited partnership would have been 
defeated. ‘The Revised Statutes of Texas (Article 3447) 


require that: 


‘“ The certificate so acknowledged and certified shall be 
filed in the office of the Clerk of the County Court, 
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* * * and shall also be recorded by him.” * * ° 
They also require (Article 3448) that : 


‘* At the time of filing the original certificate * * * 
an affidavit of one or more of the general partners shall 
also be filed, * * * stating that the sums specified 
in the certificate to have been contributed by each of 
the special partners to the common stock have been 
actually and in good faith paid in cash.” 


Also (Article 3449) that : 


‘“No such partnership shall be deemed to have been 
formed until a certificate shall have been made, ac- 
knowledged, filed and recorded, nor until an affidavit 
shall have been filed as above directed, and if any false 
statement be made in such certificate or affidavit all the 
persons interested in such partnership shall be liable 
for all the engagements thereof as general partners.” 


Also (Article 3450) that : 


‘The partners shall publish the terms of the partner- 
ship or registry for at least six weeks immediately after 
such registry in such newspapers as shall be designated 
by the clerk in whose oftice such registry shall be made, 
and if such publication be not made the partnership 
shall be deemed general.” 


The provisions are conclusive that the recital con- 

tained in the release of the 24th of March, 1884, by 
the attaching creditors and others, that : 
‘in consideration of the assumption of all the in- 
debtedness of said late firm by the firmof W. T. Tuftly, 
composed of W. 'T. Tuffly, general, and: Christine E. 
MclLin, special partner, as appears by the certificate 
by them signed,” 


does not estop the signers thereof from averring non- 
conformity with the law of Texas, occurring, and which 
the parties all knew must occur, if at all, at a later 
date. Every one of these parties knew when McLin 
died, and when every transaction shown in evidence in 
this case occurred. Every one of them knew that the 
advertisement was required, but could not be made until 
long after the date of this release. ‘The consequence 
is that the charge of the Circuit Court excepted to, as 
shown by the eighteenth assignment of error constitutes 
a fatal error requiring a reversal of the case. I repeat 


the language of this charge in order that there may be 
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no mistake. It is shown (fol. 162), that the defendants 
asked the Court to instruct the jury— 


‘as a separate and distinct charge from all others,” 


that 


“ the instrument offered in evidence by plaintiff, bear- 
ing date the 24th day of April, 1884, and signed by 
Morrison, Herriman & Co., Dunham, Buckley 
& Co., Wm. H. Lyon & OCo., and _ other 
creditors of the firm of R. W. Mchin & Co., 
through their agent, Andrew Wilson, is_ only 
a release of the estate of R. W. Mchin, deceased, 
from all liability on account of their respective 
claims. The recitation in it, that said claims had been 
assumed by the firm of W. T. Tuftly, composed of W. 
T. Tuffly as general and Christine E. McLin as special 
partner, as appeared by their partnership certificate by 
them signed, does not preclude or estop the defendants 
in this case from showing that such limited partnership 
was never in fact formed, or that by reason of violation 
of the law it was afterward converted into a general 
partnership. 

But the Court refused said charge and refused to so 
charge the jury as prayed by defendants, and gave no 
other instruction to the jury relative thereto than as 
hereinbefore set forth; to which ruling of the Court in 
refusing said charge and in refusing to instruct the jury 
as above prayed, or to give any other instruction in re- 
lation thereto than as hereinbefore set forth, the defend- 
ants, by their counsel, then and there excepted before 
the jury retired from the bar.” 


In the third place the mandate of the law of Texas 
is, specifically, that— | 


‘Tf such publication be not made the partnership 
shall be deemed general.” 


This is daw. It does not depend for its validity upon 
contractual relations and obligations. It is Jaw, and I 
respectfully submit that it is not competent to over- 
throw this law, by showing that the parties, at an 
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earlier date, acted upon the theory that the require- 


ment of the statute would be complied with. 


Fourthly. The Cireuit Court was asked to charge the 


jury — 


‘‘ As a separate and distinct charge from all others, as 
follows, to wit (fols. 164, 165) : 


NS 


“ Tf by reason of failure to comply with the law in} 
the first instance, or by reason of violation of the law 
after the partnership was formed, the alleged limited 
partnership became a general partnership, then it so 
continued under the law and facts of this case; and if 
you find, under this and other instructions, that it was 
a general partnership at the date of the alleged assign- 
ment, March 25, 1885, then you are charged that said 
alleged assignment was illegal and void because of the 
failure of Mrs. McLin to join in it or to convey her in- 
dividual property to the assignee, and in that event 
your verdict should be for the defendants. 

But the Court refused said charge and refused to so 
charge the jury as prayed by defendants, and gave no 
other instruction to the jury relative thereto than as 
hereinbefore set forth ; to which ruling of the Court in 
refusing said charge and in refusing to instruct the jury 
as above prayed, or to give any other instruction § rela- 
tive thereto than as hereinbefore set forth, the defend- 
ants, by their counsel, then and there excepted before 
the jury retired from the bar.” 


The latter part of this charge is required by the case 
of Donoho vs. Fish, 58 Texas. 164. 

It seems to me that, for the reasons above given, 
there is no doubt that the partnership never became a 
lawful limited partnership. It could not be true that 
selling goods to W. T. Tuftly, or to Christine E. MeLin 
and W. 'T. Tuffly doing business under the name of W. T. 
Tuffly, estops the creditor from showing that they were 


general partners, nor does it seem to me that the fact 
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that the creditors took judgment against W. T. Tuftly 
individually creates any estoppel applicable to the 
present case. The plaintiff in this case must stand on 
his own title to the assigned goods. If he had no title, 
he must fail, for the action of the defendants cannot 
make one. If there were no limited partnership orig- 
inally, surely no estoppel grows out of the fact that 
soods were sold by Morrison, Herriman & Co. to W. 
T. Tuftly, or that they took judgment against W. T. 
Tufily. Neither of these facts involves an affirmation 
that Christine EK. McLin was not a general partner with 
W. T. Tuftly in the stock of goods assigned, or that 
the “W. TT. Tuftly” buying or sued was _ the 
name of a limited partnership only. Therefore, 
neither involvesany estoppel against their affirming that 
there was no limited partnership. AsTI understand the 
law, the rule is that where by word, act or conduct one 
induces another to change his position disadvantage- 
ously, the latter may claim the benefit of estoppel. 
Before the estoppel can take effect the facts and cir- 
cumstances must be known to the person alleged to be 
estopped, and the word, act or conduct itself, which is 
the foundation of the estoppel, must also relate to a 
present, not a future, state of facts. A promissory 
estoppel cannot exist. By selling goods to Tuftly, by 
charging Tufily, the attaching creditors create no es- 
toppel, unless at the same time they sell to or charge 
Tuftly in such way as to exempt Mrs. MeLin, but this 
they did not do. They simply charged Tuffiy, using no 
language of release or discharge’ of Mrs. McLin. By. 
taking judgment against Tufily, they might be claimed 
to have absolved Mrs. MeLin from the debt, and to 


have created an estoppel between themselves and Tuftly 
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to the effect that the debts were due by him. This 
might be argued with plausibility, if not cogency, but 
by taking judgment against Tuftly alone, they, in no 
wise, affirmed that Tuffly had not been in partner- 
ship with Mrs. McLin in the property which was the 
snbject of assignment. They might thus have released 
Mrs. McLin from all liability to them as a general 
partner or joint debtor, and yet have averred, without 
any inconsistency or conflict of thought or assertion, 
that Louis Tuftly took no title from W. T. Tufily and 
Christine E. MchLin. The objection, if there be any, 
founded on the fact that they have taken judgment 
against W. 'T. Tuftly, must be asserted in the Court 
which distributed the proceeds of that judgment. 
Again, if this were a general partnership in the be- 
ginning, it certainly so continued, unless by some 
affirmation, that it was not a general partnership, the 
attaching creditors estopped themselves from averring 
as against Louis Tufily that it was a general partner- 
ship. Estoppels are mutual, and Louis Tufily was no 
party to this estoppel, if there were such, and not be- 
ing bound by any such estoppel himself, he is not en- 
titled to claim its benefit. When the property was 
sold under the orders of the Cireuit Court, to pay their 
judgments, title passed as against the judgment plain- 
tiffs and defendant, not against Christine E. MeLin and 
Louis Tufily, who were not parties to the cases. Who- 
ever bought the property bought it under the rule 
caveat emptor, and if the attaching creditors have 
succeeded in making their money out of the sale 
of W. T. Tuftly’s interest in firm goods, they have been 
fortunate, for they have given no warranty, and the 


purchasers, having bought under this rule, must make 
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their own fight to sustain their own title. The ele- 
ments of estoppel, which should prevent these attach- 
ing creditors from contending that this was no limited 
partnership at least by events which occurred after 
their release of R. W. McLin & Co. are wholly wanting, 
and, therefore, the charge of the Circuit Court was con- 
trary to the law and there should now be a reversal for 
this reason, if for no other. | 
Respectfully submitted, 
GEO. HOADLY, 
Of Counsel, with 
FRANK S. BURKE, 
For Plaintiffs in Error. 
November 19, 1889. 
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STATES FOR THE Eastern Disrricr or TEXas. 


Reply to Brief for Defendants in Error. 


I. 


Assuming that the provision cited by Mr. Oliver 
from Section 20 of the final Title of the Act, enacting the 
Revised Statutes of Texas, establishes the legal superi- 
ority of the Act of March 24, 1879, over any provision 
of the Revised Statutes “in confiict ” therewith, I re- 
spectfully repeat that the proposition of my original 
brief (page 39) is unshaken, viz. : 


“ that the two statutes are in substance independent of 
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each other, relate to different subject matters, and are 
not in any necessary conflict whatever. 

I think this will be more apparent, if possible, than 
it was made by my original brief, by close attention to 
Section 3 of the Act of March 24, 1879, as amended in 
1883, which is supposed to be ‘in conflict” with Article 
3460 of the Revised Statutes. Its full text is this (65¢ 
of Sayles’ Ed. oi Revised Statutes) . 

“Section 5. Any debtor desiring so to do may make 
an assignment for the benefit of such of his creditors 
only as will consent to accept their proportional share 
of his estate and discharge him from their respective 
elaims, and in such case the benefits of the assignment 
shall be limited and restricted to the creditors consent- 
ing thereto, and such debtor shall thereupon be and 
stand discharged from all further labilities to such 
consenting creditors on account of thet respective 
claims, and when paid they shall execute and deliver to 
the assignee, for the debtor, a release therefrom ; pro- 
vided that such debtor shall not be discharged from 
liabilities to a ereditor who does not receive as much 
as one-third ot the amount due and «allowed in his 
favor as a valid claim against the estate of such debtor. 


A careful examination of this section discloses the 
purpose of the Legislature of ‘Texas to restrict. 
the right of the debtor to dictate to his creditors,. 
that they must elect between taking their share of 
the assigned property, or releasing him, to such 
debtors only as have the right to control the property 
so assigned, and would remain liable in case of election 
not to take the property. First, the assignment is to 
be made by the ‘‘debtor.” This provision has no re- 
lation to an assignment made by the general partner 
of a limited partnership. Both partners are here debt- 
ors.. Only one assigns. Itis true that there is no 


personal lability of the limited or special partner 
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beyond his or her contribution to the capital fund, 
(Art. 3443), nevertheless, in a moral and legal point of 
view, the special partner is debtor. In law, he is not lia- 
ble, ‘‘ for the debts of the partnership, beyond the fund,” 
but is liable, by force of this very language, to that ex- 
tent. Secondly, it must be for the benefit of those 
_ creditors, who take benefits from the assignment, not of 
creditors already entitled, as in the case of limited 


partnership, to a share in the fund. 


Thirdly. This restricted assignment is for the benefit 


of such creditors (fol. 67), 


“as will consent to accept their proportional share of 
said property and estate,” 


but, in the case at bar they are required to accept not 
only a proportional share of his estate, if Tuftly be 
treated as the debtor, but of Mrs. MeLin’s estate, viz. : 
the property she contributed to the limited partner- 


ship property already subject to their claims. 


Fourthly. The assignment in question is restricted to 
those creditors, who may be willing and able to discharge 
the debtor from their respective claims. They must 
have claims from which he can be discharged, but, 
according to the theory in question, they had no claims 
on Mrs. Mechin, and yet are compelled to give up_ their 
share of her capital, releasing it, or to release Tuftly as 
well as Mrs. Mchin. That is to say, releasing Tuftly 
from the legal claim, and Mrs. McLin from any possibi- 
lity of holding her as a general partner, and from her 


duty to maintain her capital in the firm. 
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Fifthly. In such case the benefits of the assign- 
ment (Sayles’ Ed., 65c) (italics mine) : 
“ shall be limited and restricted to the creditors con- 
senting thereto, and such debtor shall thereupon be and 
stand discharged from all further liabilities to such con- 
senting creditors.” 


How can this apply to Mrs. McLin? If this were a 
bona fide limited partnership, she was not liable to the 
consenting creditors beyond the amount of her capital 
(Sayles’ Ed., 65c). 


Sixthly. “ And when paid they shall execute and de- 
liver to the assignee for the debtor a release therefrom.” 


How can this apply to Mrs. Mchin? What good 
would a release do her, in case of a limited partnership ? 

This proves, plainly enough, that it is only a debtor 
who may be released, not one already released, or not 
liable, who may make the _ restricted assignment 
in question; that the section has no pertinency 
or applicability to a limited partnership, where 
one of the partners needs no release, and the other is 


not the sole debtor but only the managing partner. 


Sevent//y. The same conclusion is derived from the 
proviso, that the debtor is not discharged from lability 
to a creditor who does not receive one-third of his 
claim. How could this apply to Mrs. McLin or to any 
case of limited partnership ? 

The effect of the section as construed by my 
learned adversary, is this: The creditors have trusted 
a limited partnership, knowing that Mrs. MecLin will 
not be personally liable, beyond the amount of the 
capital contributed by her in cash, provided she has 


observed the law of Texas, which regulates her conduct 
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in the premises, so that she has not become a general 
partner. Yet, notwithstanding this, and that they 
have no claim upon her, beyond the capital contributed 
by her for their security, they must give up their claim 
on this fund, or release the general partner, and sur- 
render any possibility of making claim against her. 
This view of the statute is confirmed by Article 3456: 
“No part of the sum which any special partner shall 


have contributed to the capital stock shall be with- 
drawn by him ;” 


And by the portion of Article 3445 requiring the cer- 
tificate to contain 


“5. The period at which the partnership is to com- 
mence and the period at which it is to terminate ;” 


And by Article 3443 : 


“Such partnerships may consist * * * o fone or 
more persons who shall contribute in actual cash pay- 
ments a specified sum as capital of the same stock, 
who shall be called special partners, and who shall not 
be liable for the debts of the partnership beyond the 
funds so contributed by him or them to the capital.” 


These provisions taken together exempt the special] 
partner from lability for partnership debts beyond the 
fund contributed by him to the capital (but not other- 
wise or further), he continuing the capital without im- 
pairment during the term of the copartnership, unless, 
under Article 3460, 


“A sale, assignment, or transfer, without preference, 
be made.” 


Is it not manifest that this third section is not “ in 
conflict” with article 3460, but is part of a general 


scheme of law relating to individual and ordinary com- 
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mercial partnerships, where all the debtors are liable, 
and the creditor has free choice, therefore, whether he 
will take his share of the assigned fund and release 
the debtors, or will retain the liability of all the debtors 
upon giving up his share in the assigned fund ? 

In Cleveland vs. Battle, 68 Tex., 111., it was decided, 
with reference to Section 3 of the Act of March 24, 
1879, that 

‘Such release can be required only when all - the 
partnership property, as well as the individual property, 
of the members composing the insolvent firm passes by 
the deed of assignment.” 


Fant vs. Elsbury, 68 Tex., 1, cited by Mr. Oliver, has 
no reference to the assignment of a limited partnership. 
It holds that an attempt to give a preference under 
Section 3 of the Act of March 24, 1879, does not avoid 
the assignment, but is itself invalid and void. Article 
3460, in express terms, makes the whole assignment 


void in case of such attempt by a limited partnership. 


II. 


At page 53 of my original argument is to be found a 
quotation from Article 3445 of the Revised Statutes of 
Texas. In printing this, a portion of the article was 
omitted, and I, therefore, reproduce all of the article 
which bears upon the proposition of law submitted in 
that part of my argument. ¥ 

Article 3445 of the Revised Statutes of Texas, being 
part of the Code of Limited Partnership, requires, 


“The persons desirous of forming such partner- 
ship ” 


to— 
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“Sign a certificate which shall contain, 
2. The general nature of the business intended to be 
transacted. 3. The names of all the general and 
special partners interested therein, distinguishing which 
are general and which are speci aul _P irtne vs and their 
respective places of residence. * * * ‘The period 
at which the partnership is to commence sal the period 
at which it is to terminate.” 


Article 3450 requires, 


‘'The terms of the partnership ° 


to be published, and provides that, 


“Tf such publication be not made the partnership 
shall be deemed general. 


Upon page 55 of my original brief, [ have copied in 
full the publication which was in fact made. It omits all 
description of or reference to “the terms” of this partner- 
ship, except the names of the general and special partners, 
and the pretended amount contributed by the latter to 
the firm. It neither states the veneral nature of the 
business intended to be transacted, as required by the 
second clause of Article o445, nor the places of residence 
of the general and special partners, required by the 
third clause, nor the period of commencement and ter- 
mination of the partnership required by the jth clause 


of the article. 


IIt. 


Mr. Oliver is in error in stating (page 21 of his brief) 
that the— 


‘** plaintiffs in error, attaching creditors herein, sued the 
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special partner, W. T. Tuftly, after the assignment had 
been executed, and attached the assigned property in 
the hands of the assignee.” 


For proof of this he refers to the transcript (page 71). 
Undoubtedly they attached the assigned property in 
the hands of the assignee, but they certainly did not 
sue the special partnership, W. T. Tuffly. On the con- 
trary, they sued— 


“ W. T. Tuftly, merchant, at Houston, Texas.” 
~ ? ’ 


The assumption that they sued W. T. Tuftly, the 
special partner, is an assumption that there was a law- 
ful special partnership, and that this case was correctly 
decided by the Court below, precisely what we dispute 
and have been trying to overthrow. They sued 'Tuffly 
the individual. They served Tuffly the individual with 
writ. This is just what they did, nothing more nor 
less. 

Respectfully submitted, 
GEORGE HOADLY, 
With FRANK S. BURKE, 
Of Counsel for Plaintiffs in Error. 
November 23, 1889. 
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Supreme Comt of the alnited States, 


OCTOBER TERM, 1889 


No. 134. 


JAMES G. TRACY et al., PLatntires 1x Error, 
US. 


LOUIS TUFFLY, Assianer, DEFENDANT IN ERROR. 


BRIEF AND ARGUMENT FOR THE PLAINTIFF. 


The firm of W. T. Tuffly, composed of W. T. Tuffly, gen- 
eral partner, and of Christine E. McLin, special partner, 
executed a deed of assignment to Louis Tuffly for the benefit 
of their creditors, under the assignment law enacted by the 
Legislature of Texas, on the 24th day of July, 1879. 

Thereupon Louis Tuffly duly qualified as such assignee 
by giving bond, &c., as required by law, and went into pos- 
session of the property of W. T. Tuflly. 

Thereafter certain creditors of W. T. Tuffly filed suit 
against him in the United States circuit court for the eastern 
district of Texas and sued out attachments against W. T. 
Tuftly, and caused same to be levied on assigned goods in 
the hands of Louis Tuffly, assignee. 

This action was brought against the marshal who levied 
the writ and his bondsmen and indemnifiers to recover for 


the benefit of the general creditors the value of the goods 
so seized. 

The deed of assignment under and by virtue of which 
the defendant in error claims, and the validity of which 
plaintiffs in error question, is as follows: 


“THE STATE OF TEXAS, | 

County of Harris. j 
“ Whereas the firm of W. T. Tuffly, composed of W. T. 
Tuffly, the general partner, and C. E. McLinn, as special 
partner, finding it impossible to pay its debts as they ma- 
ture, and being desirous to have a distribution of all the 
property of said firm and the property of W. T. Tuffly, 
partnership and individual, and wishing to avail himself 
of the provisions of the general assignment laws in such cases 
made and provided: Now, therefore, in consideration of the 
premises and one dollar to me in hand paid, I, W. T. Tuffly, 
hereby assign and convey and deliver possession of all and 
singular my property and effects of whatever name and 
nature, both personal and real, and which I own as co- 
partner and individually, and intended to include all prop- 
erty of which or in which I have any interest whatever, 
wherever the same may be, to Louis TufHly, as assignee, for 
the purpose aforesaid, to take possession of the same and sell 
the same, collect, and convert thesame, and, when so sold, col- 


lected, and converted, to appropriate the same, ratably or in > 


full paymentas the case may be, of all my debts and the debts 
of the firm of W.'T. Tuffly, said assignee to proceed under the 
laws aforesaid. ‘This assignment is intended for the benefit 
of all such of my creditors only as will consent to accept 
their proportional share of said property and estate so hereby 
conveyed and discharge me, as aforesaid, from their respect- 
ive claims, said assignee to take lawful compensation for 
his services herein, and expenses and counsel fees necessarv 
to aid him and enable him to carry out the purposes of this 
conveyance. Schedules are hereto attached and made as 
particular as [can do at this time, but in any particular 
where they may be incorrect or insufficient in detail they 
will be corrected by me. 

“In witness whereof I hereunto set my hand at Houston, 
this March 23rd, 1885. 
“(Bigned) W. T. Turrty.” 
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The overruling of defendant’s exceptions having been as- 
signed as error, we consider them seriatim. (See first bill of 
exceptions, Transcript, p. 29; assignment of errors (2), p. 
152.) 

The defendant’s first exception (assigned as error 2, tran- 
script, p. 152) is that C. E. MeLin, the special partner, did 
not join in the deed of assignment. Plaintiffs answer that 
it was not necessary that the special partner should so Join. 

Article 3444 of the Revised Statutes of Texas reads as fol- 
lows: 


“The general partner only shall be authorized to transact 
business and sign forthe partnership and to bind the same.” 

Article 5455 also provides that suits in relation to the 
partnership may be brought and conducted by and against 
the general partner in the same manner as if there were no 
special partners. 

Article 5445 provides in relation to special partnerships : 


“Such partnerships may consist of one or more persons, 
who shall be ealled the ‘general partners and who shall be 
jointly and severally responsible as general partners now 
are by law; and one or more persons who shall contribute 
in actual cash payments a specific sum as capital to the 
common stock, who shall be called special partners, and 
who shall not be lable for the debts of the partnership be- 
yond the sum so contributed by them or him to the capital.” 


It therefore appears that the general partners are charged 
by law with the entire management of all such partner- 
ships and with the express powers to sign tor the partner- 
ship. 

But, independent of the statute, which in cases of special 
partnerships expressly authorize the general partner to 
transact the business of and sign for the firm, even in eases 
of ordinary partnerships, the Supreme Court held in the 


*. 


case of Schneider vs. Sansom, 62 Tex., 201, that one partner 


-| 


could sell the entire stock of goods for the purpose of paying 
its indebtedness if there was no fraud in the sale. 

The same court held in the case of Graves vs. Hall, 32 
Texas, 666, that an assignment made in good faith, by one - 
member of a firm composed of two members, of the assets of 
the firm for the benefit of creditors was valid. 

One partner acting for the firm is competent to make an 
equitable assignment of partnership realty to secure either 
past or future firm indebtedness. (Baldwin vs. Richardson, 
30 Texas, 27 and 28.) 

In general partnerships at common law the power of one 
partner to assign the effects of the firm for the benefit of 
creditors is involved in doubt, but the weight of authority 
is that where all the effects of the firm are assigned, to be 
equally participated in by all the creditors, the conclusion is 
that he may. 

surrell on Assignments (4th ed.), sec. 86 et seq., pages 
121, 122, 123, 124, 125. 


Whatever doubt might have enveloped the question of the 
right of one general partner to assign all of the partnership 
effects for the benefit of creditors heretofore, it is no longer 
an open question in-Texas since the decision of the case of 
Graves vs. Hall, 32 Texas, 666. 

But in the case at bar is a special partnership in which 
the partner executing the assignment was the only general 
partner and the only person authorized under our statutes 
to sign the firm name. (Rev. Stat., see. 3444.) 

2. Defendant’s second exception (assigned as error 3, Tran- 
script, page 152) reiterates the first, and takes the further 
following positions: 


(1.) “ That the assignment is void because made only for 
the benefit of such of W. 'T. Tuffly’s creditors as would con- 
sent to accept their proportional share of the property con- 
veyed and discharge him from their respective claims, and 
does not include within its provisions and benefits the cred- 


a 
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o 
itors of himself as copartner of the alleged firm of W. T. 
Tuffly, and does not attempt or purport to convey the entire 
partnership property of the firm, but only the individual 
property of said Tufily and his property as a copartner of 
the alleged firm of W. 'T. Tuffly.” 


This exception raises, first, a question requiring the con- 
struction of the deed of assignment; and, second, the legal- 
itv of an assignment in which the discharge of the debtor 
is acondition of the creditor’s sharing the benefits of the 
assignment. 

Plaintiffs maintain that the deed of assignment must be 
construed so as to carry out the intentions of the assignor. 
“The deed is to be construed by the res geste ;” and thus 
courts are permitted to look to the circumstances and motives 
which led to its execution and the objects to be accomplished. 
Where it is ambiguous in its terms and admits of two con- 
structions, that interpretation should be given to it which 
will render it legal and operative rather than that which 
will render it illegal and void. Under the maxim above 
cited courts have upheld assignments void in part (as con- 
taining a trust prohibited by statute) 1f otherwise valid, the 
maxim being held to apply as well where what is void is 
declared so by the statute as where it is so at common law, 
unless the prohibitory enactment declares that the deed by 
which the thing is done shall be void.” (Burrell on Assign- 
ments, 4th ed., see. 812, pp. 456 and 457.) 

Applying these rules of construction as here set out ver- 
batim as laid down in the text book referred to, is it true 
that the assignment “ does not include witain its provisions 
and benefits the creditors of himself as copartner of the 
alleged firm of W.'T. Tuffly?” Look to the exhibits referred 
to in plaintiffs’ petition, and the names of the creditors of 
the firm of W.'T. Tuffly are given,and among them the 
hames of the attaching creditors. 

Again, this exception urges that the deed “does not at- 
tempt or purport to convey the entire partnership property 
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of the firm, but only the individual property of said Tuftly 
and his property as a copartner of the alleged firm of W. T. 
Tuftly.” Let uslook tothe instrument. It recites: “ Whereas 
the firm of W. T. Tuftly, composed of W. T. Tuffly, the gen- 
eral partner, and C. E. McLin,as special partner, finding it 
impossible to pay its debts as they mature, and being desirous 
of having a distribution of all the property of said firm,and 
the property of W. T. Tuffly, partnership and individual : 
Now, therefore, in consideration of the premises and one dol- 
lar to me in hand paid,I, W. T. Tuftly, hereby assign and 
convey and deliver possession of all and singular my prop- 
erty and effects, of whatever name and nature, both personal 
and real,and which Town as copartner and individually, 
and intended to include all property of which or in which 
I have any interest whatever, wherever the same may be, to 
Louis Tuffly, as assignee, for the purposes aforesaid,” &c. 

From these recitations of the deed of assignment the in- 
tention to convey the assets of the firm of W. T. Tuffly is 
obvious. The name of the individual and the name of the 
firm is-identical, viz., W. T. Tuffly. 

The special partnership could only act by him, and the 
considerations set out in the beginning of the deed which 
induced the conveyance show that he acted for the firm of 
W. 'T. Tufly as well as for himself as an individual. The 
conveyance in the granting portion of the deed of all the 
property in which he had any interest necessarily carried 
the interest of the special partner, who has no: power to act 
in any way In the management of the partnership interests. 

Revised Statutes of Texas, art. 3444. 


The assignor did not say in the granting portion of the 
deed “I, W. T. Tuffly the firm, and I, W. T. Tuffly the in- 
dividual, hereby assign and conveyy? &e., but he did what 
was Just as effectual—he declared the objects sought to be 
accomplished, which were, to have a distribution of all the 
property of said firm and the property of W. T. Tuffly, part- 


nership and individual; and the name W. 'T. Tuflly signed 
to the deed is as much the firm name as it is his individual 
name. 

The first section of the assignment law contains the rule 
of construction as follows, viz: That “every assignment 
made by an insolvent debtor or in contemplation of insolv- 
ency for the benefit of his creditors shall provide, except as 
otherwise herein provided, for a distribution of all his real 
and personal estate, other than that which is by law exempt 
from execution, among ali his creditors in proportion to their 
respective claims, and, however made or expressed, shall 
have the effect aforesaid, and shall be construed to pass all 
such estate, whether specified therein or not 

It is submitted, therefore, that so much of the exception 
-as denies the sufficiency of the deed of assignment to con- 
vey the firm and individual effects is bad and should be 


i 
44 
. 


overruled. 
Mcllhenny Co. vs. Miller, 68 Texas, page 357. 
Donoho vs. Fish Bros. & Co., 58 Tex., 166. 
Coffin vs. Douglass, 61 Tex., 407. 


The same exception denies. the validity of the assignment 
because made only for the benefit of such as will accept the 
benefit of the assignment and discharge the debtor. 

This exception is answered by an examination of the 
assignment act of 24th of July, 1879, as amended by the act 
of April 7, 1883. Section 3 of said first act as amended by 
the act of April 7, 1885, is as follows : 


“Any debtor desiring to do so may make an assignment 
for the benefit of such of his creditors only as will consent 
to accept their proportional share of his estate and discharge 
him from their respective claims, and in such case the bene- 
fits of the assignment shall be limited and restricted to the 
creditors consenting thereto,and such debtor shall thereupon 
be and stand discharged from all further liabilities to such 
consenting creditors on account of their respective claims, 


8 


and when paid they shall execute and deliver to the assiguee 
for the debtor a release therefrom, provided that such debtor 
shall not be discharged from liability to a creditor who does 
not receive as much as one-third of the amount due and 
allowed in his favor asa valid claim against the estate of 
such debtor.” 


This assignment, made under this law and authorized by 
; it,is not void unless the act itself is void for some conflict 
with the organic law. 

In construing this assignment act this Court will accept 
the interpretation of the supreme court of the State, such 
construction being local in its nature and not belonging 
to the general domain of commercial law. 

Spear on the Law of the Federal Judiciary, pp. 649, 
650, 601. | 

Aaronson vs. Deutsch, 24 Fed. Rep., p. 465. 

Rice vs. Frayser, 24 Fed. Rep., 460. 

Livermore é al. vs. Jenckes et al., 21 How., 126. 

Peeler’s Law of Equity in U.S. Courts, pp: 217-218. 


The supreme court of Texas, construing an assignment 
under the acts of the Legislature regulating assignments, 
have held that restricting the benefits of the assignment to 
accepting creditors only who should discharge the debtor 
did not invalidate the assignment. 

Keating vs. Vaugh, 61 Tex., p. 521. 


This Cecision is conclusive on the second question made in 
the defendant’s second exception and assignment of errors 
(3).. (Transcript, p. 152.) 

[1I. Defendant’s third exception (assigned as error 4, 
Trans., p. 152) raises the same point made in the last clause 
of the second exception, and is conélusively answered by 
the decision of Keating vs. Vaugh, 61 Tex., 521. 

IV. Defendant’s fourth ground of exception (assigned as 
error 5, Trans., p. 152) is that the assignment is void be- 
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9 
cause it unlawfully hinders and delays creditors in, this, 
that it provides that the assignee is only to apply the pro- 
ceeds of the property conveyed ratably or otherwise to the 
payment of the debts when he shall have sold, collected, 
and converted the entire property conveyed to him, whereas 
the law provides that an assignee shall make pro rata dis- 
tribution whenever he shall have in his hands funds suffi- 
cient to pay ten per cent. of the debts due by the assignor. 

The language of the deed as to the collection, conversion, 
and distribution of the assigned effects is as follows: ‘ To 
take possession of the same and sell the same, collect and 
convert the same, and when so sold, collected, and converted 
to appropriate the same ratably or in full payment, as the 
case may be, of all my debts and the debts of the firm of 
W. T. Tuffly, said assignee to proceed under the law aforesaid.” 

So far from directing the assignee, in distributing the 
proceeds, to pursue a method different from that pointed out 
in the act, be is directed to follow and obey it. 

The language of the deed must be construed in connec- 
tion with the provisions of the act which the deed itself 
directs the assignee to follow, and, so construing it, there is 
no necessary conflict between the deed and the law. 

Even if there were a conflict between the deed of assign- 
ment and the act the law would govern and the deed be 
valid. 

The assignment act provides for the proper course in such 
event. The deed would not be rendered fraudulent by such 
eonflict, but the act provides for the removal of the assignee 
in case of fraud and the administration of the assigned 
estate in accordance with the law. , 

Fant vs. Ellsbury, 68 Tex., p. 1. 

General Laws of Texas, 1883, p. 47. 

Keller vs. Smalley & H., 65 Texas, p. 515. 

slum vs. Wellborne, 58 Tex., 157. 

Wert vs. Schneider & Davis, Tex. Court Rep., July 
1885, p. 233. 
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Defendant’s fifth exception, assigned as error 6(Trans., p. 
153), is that “ the assignment is illegal and void because it 
by its terms admits the individual creditors of W. T. Tuftly 
to an equal participation with copartnership creditors in the 
proceeds of the partnership property, and thereby gives 
them an unlawful preference over the creditors of the part- 
nership.” 

The deed assigns both the individual and partnership 
property to the same assignee for the benefit of individual 
and partnership creditors, but it does not direct any viola- 
tion of the rights of either individual or partnership cred- 
itors; but if it did do so this would not render the deed 
ineffectual to pass title to the property to the assignee, and 
the remedy of the creditors would be to remove the assignee 
if necessary and have the estate properly administered. 

Fant vs. Ellsbury, 68 Texas, p. 1. 
Keller vs. Smalley & Harris, 63 Tex., 514. 
Blum vs. Wellborne, 58 Tex., 157. 


The sixth ground of exception is that the petition does not 
show that any of the creditors of said W. T. Tuftly have con- 
sented to or accepted the terms of said alleged assignment, 
and does notshow the amount or value of the claims of such 
creditors. 

[t is not necessary that the petition should show that any 
creditor had accepted its terms. | 

Thomas vs. Chapman, 62 Tex., 195. 


The seventh assignment of error is: 


“The court erred in overruling defendant’s objection to 
the introduction in evidence of the deed of assignment from 
W. T. Tuffly to Louis Tuffly, which objections are: 

“1. Because it showed on its face that Mrs. C. E. McLin 
was a partner in the firm of W. T. Tuffly. 

“2. That she was scheduled as a creditor of said firm. 

“3. Because the said assignment thereby allows her to par- 
ticipate in the benefits of theassignment and thereby reserves 


a 
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a benefit to one of the partners and gives her an unlawful 
preference over the creditors of the partnership.” 
Transcript, p.155. VII. 


Defendant in error makes this counter-proposition to ob- 
jection 1 above: | 

“That the deed of assignment shows on its face that Mrs. 
C. Ef. McLin wasa special partner in the firm of W. T. Tufily 
(see deed of assignment hereinbefore set out), and that the 
general partner only is authorized to sign the firm name.” 


Art. 3444, Revised Statutes of Texas, is as follows: 

“The general partners only shall be authorized to transact 
business and sign for the partnership and bind same.” 

Art. 3443 is as follows: 


“Such. partnerships (limited partnerships) may consist of 
one or more persons, who shall be called general partners, 


-and whoshall be jointly and severally responsible as general 


partners now are by law, and of one or more persons who 
shall contribute in actual cash payments a specific sum as 
capital to the common stock, who shall be called special part- 
ners, and who shall not be liable for the debts of the partner- 
ship beyond the sum so contributed by him or them to the 
capital stock.” 


The defendant in error makes this counter-proposition to 
the second and third objections above urged: 

That even if the deed of assignment, by reason of Mrs. ©, 
I. MeLin being scheduled as a creditor, be construed to 
direct payment to her ratably with the other scheduled ecred- 
itors, vet the deed of assignment is not thereby rendered void, 
and the trustee should have been compelled to execute the 
trust in accordance with the law. 

Fant vs. Ellsbury, 68 Texas, p. 1. 
McCart vs. Maddox, 65 Texas, p. 459. 


The eighth assignment of error is as follows: 


“The court erred in overruling defendant’s objections to 
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the introduction in evidence of the notice of the formation 
of special partnership between W. 'T. Tuffly and Christine 
E. MecLin, which objections were on the ground that it was 
not in compliance with law, in this, that it does not state the 
terms of the partnership fully; it fails to state the general 
nature of the business intended to be transacted by the al- 
leged partnership; the period at which the partnership is to 
commence, how long it is to be continued, or when it is to 
terminate, and also omits to state where the business is to 
be transacted; and the court erred in allowing said notice 
to be read in evidence over defendani’s said objections.” 


Transcript, p. 163. VIII. 


Defendant in error asserts this proposition in answer to 
said eighth assignment of error: That the published notice 
of the formation of the special partnership between W. T. 
Tuffly and Christine E. McLin was properly. admitted in 
evidence, and while not reciting all the matters contained in 
the recorded certificate of partnership referred to same and was 
sufficient. 


Statement under this Proposition. 
The certificate of partnership is as follows: 


THe STATE OF TExas, | 
County of Harris. J 
We, W. T. Tuffly and Mrs. Christine E. MeLin, hereby 
certify that we have formed a copartnership under the firm 
name of W. T. Tuffly, under which firm name the business 
of such copartnership shall be conducted. 

The general nature of the business intended to be trans- 
acted is a general retail and wholesale, if they see proper, 
faney and staple dry goods and notionestablishment in the 
city of Houston, Texas. \ 

W. 'T. ‘Tuffly is and will be the general partner of such 
partnership, resident of the city of Houston, Texas, and Mrs. 
Christine E. MeLin is and will be the special partner of such 


13 


partnership, whose residence is also in said city of Houston, 
Texas. | 

That said Mrs. Christine E. McLin has contributed the 
sum of six thousand four hundred and nineteen and ;%,°% 
dollars to the common stock. ) 

That said partnership is to commence on the 16th day of 
April, 1884, and continue for the space of two years, to end 
of the 16th of April, 1886. 

(Signed) W. T. Turrty. 
CHRISTINE I. McLin. 


(Acknowledged before notary for record April 24, 1884.) 
Transcript, p. 31. 


Then follows the affidavit of W. T. Tuffly, the general 
partner, that Mrs. C. E. McLin had contributed to the com- 
mon stock of said partnership the sum specified in said cer- 
tificate, and that said sum had actually and in good faith 
been paid in cash. (Transcript, p. 32.) 

Then follows in due form the certificate of the county clerk 
that said certificate of partnership, with the authentication 
thereof, was filed for registration in his office April 25, 
1884, at 9 o’clock a. m., and was duly recorded. (Tran- 
script, p. 32.) 

The published notice of the formation of the special part- 
nership (to the admission in evidence of which above objec- 
tion was made) is as follows: 


Copartnersh ip Notice. 


The undersigned give notice that they have formed a co- 
partnership under the firm name of W.'T. Tuffly, having 
the following terms, as will appear by their executed an 
recorded certificate: W. T. Tuffly is the general partner ; 
Mrs. Christine E. MeLin is the special partner, and has con- 
tributed to the common stock the sum of six thousand four 
hundred and nineteen °§; dollars. 

(Signed) W. T. TuFrFLy. 
CHRISTINE E. McLin. 
Transcript, p. 37. 
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This notice was published in the Houston Evening Journal 


for six successive weeks from April 25, 1884. (Transcript, 


p. 38.) 
AUTHORITIES. 


Art. 3445, Revised Statutes of Texas, is as follows: 


“The persons desirous of forming such partnership (lim- 
ited partnership) shall make and severally sign a certificate 
which shall contain— 

“J. The name or firm under which the partnership is to 
be conducted. 

“2. The general nature of the business intended to be 
transacted. | 

“3. The names of all the general and special partners in- 
terested therein, distinguishing which are general and which 
are special partners, and their respective places of residence. 

“4. Theamount of capital which each special partner shall 
have contributed to the common stock. 

“5. The period at which the partnership is to commence 
and the period at which it is to terminate.” 


Art. 2449, Revised Statutes of Texas, is as follows: 


“No such partnership shall be deemed to have been 
formed until a certificate shall have been made, acknowl- 
edged, filed, and recorded, nor until an affidavit shall have 
been filed, as above directed; and if any false statement be 
made in such certificate or affidavit all the persons inter- 
ested in such partnership shall be liable for all the engagements 
thereof as general partners.” 


Art. 3450, Revised Statutes of Texas, is as follows: 

“The partners shall publish the terms of the partnership, 
when registered, for at least six weeks immediately after such 
registry, in such newspapers as shall be designated by the 
clerk in whose office such registry shall be made, and if such 
publication be not made the partnership shall be deemed gen- 
eral,” 

Carhart & Bro. vs. J. M. Killough & Lewis Moore, 
White & Wilson Condensed Reports, Court of Ap- 
peals of ‘Texas, sections 112, 113. 
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The ninth assignment of error is as follows: 


“The court erred in overruling defendants objections to the 
introduction in evidence of the agreement of the creditors of 
the firm of R. W. McLin & Co., dated April 24, 1854, and 
attached to plaintiff’s amended petition and replication, filed 
November 17, 1885; which objections were— 

“1. That it was irrelevant and immaterial for the purpose 
for which it was offered, viz., to show notice to defendants, 
Morrison, Herriman & Co., Dunham, Buckley & Co., and 
William H. Lyon & Co., of the formation and existence of 
said special partnership between W. 'T. Tuffly and Christine 
EK. MeLin, and to sustain plaintiff’s plea that defendants 
were estopped to deny the formation and existence of said 
special partnership or to show that it was not legally formed 
or carried on; and 

“2. That it was not the way to prove notice of the forma- 
tion of a special partnership and to prove estoppel against 
defendants. 

“And the court erred in allowing said agreement to be read 
in evidence over said objections thereto, as shown by second 
bill of exceptions.” 


Defendant in error makes this proposition to the first ob- 
jection urged to the admission of said instrument : 

That even if the court should hold that the published terms 
of said special partnership were not sufficiently specific to 
give constructive notice to the general public of its char- 
acter that nevertheless, to persons who had actual notice 
of the limited liability of one partner and dealt with the 
firm with that understanding, it was in law a limited part- 
nership, and the evidence was material and relevant to show 
such actual notice. 

That recognizing it and dealing with it as a_ special 
partnership before the notice was published or even the 
certificate filed was a waiver on their part of these require- 
ments of the law, and it was, as to them, a special partner- 
ship by contract. 
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Statement under this Proposition. 


The instrument objected to is as follows: 


“The undersigned, creditors of the late firm of R. W. 
McLin & Co., in consideration of the assumption of all the 
indebtedness of said late firm by the firm of W. T. Tuffly, 
composed of W. T. Tuftly, general, and Christine E. MeLin, 
special partner, as appears by the certificate by the (them) 
signed, hereby release the estate of R. W. McLin, deceased, 
from any and all liability on account of the obligations of 
said firm of R. W. McLin & Co., either by note or open 
account or otherwise. 

“ Houston, April 24, 1884. 

“ (Signed) 
“Morrison, Herriman & Co., by Andrew Wilson. 
“ Dunham, Buckley & Co., by Andrew Wilson. 
“W. H. Lyons & Co., by Andrew Wilson. 
“'Teft, Weller & Co., by Andrew Wilson. 
‘Whitfield, Powers & Co., by Andrew Wilson. 
“Miles & Gibbs, by Andrew Wilson. 
“Wm. O. Headley & Son, by Andrew Wilson. 
“ Halstead, Haines & Co., by Andrew Wilson. 
“P. J. Willis & Bro., by Andrew Wilson. 
“Wm. FE. Burlock & Co., by Andrew Wilson. 
“Wm. A. Drown & Co., by Andrew Wilson. 
“ Rosenheim, Levis & Co., by Andrew Wilson. 
“Thos. Russel & Co., by Andrew Wilson. 
“Frankenthal Bros., by Andrew Wilson. 
“Max, Judd & Co., by Andrew Wilson.” 


The certificate of special partnership between Christine 
E. MeLin and W. T. Tuffly was acknowledged April 24, 
1884, and said certificate was filed in clerk’s office at 9 o’clock 
on April 25, 1884. (Trans., pp. 31, 32.) 

That Andrew Wilson, as agent of all the creditors above 
named, was present when said special partnership was 
formed, and advised the same and knew all details of same. 
(Trans., p. 48.) | 

And said certificate and release above bear the same date, 
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viz., April 24, 1884. This release was made before the cer- 
tificate was filed and before notice was published. 

That the following creditors of R. W. MeLin & Co. who 
signed said release were creditors of the firm of W. T. Taffly 
on March 23, 1885, the date of said assignment, and ae- 
cepted thereunder (see release above and exhibit to 
replication, filed November 17, 1885. Trans., pp. 15, 16, 
and 17), viz: | 

Teft, Weller & Co., of New York. 

P. J. Willis-& Bro., of Galveston. 

Max, Judd & Co., of St. Louis. 
Rosenheim, Levis & Co., of St. Louis. 
Wm. O. Headley & Son, of New York. 


That said special partnership was to end April 16, 1886, 
and assignment was made March 28, 1885. (Trans., pp. 


ol, 39.) 


Authorities : 
Story on Partnership, section 130. 
Baxter vs. Clark, 4 Iredell (Law), 127. 
White & Wilson’s Condensed Reports. 
Texas Court of Appeals, sections 112, 113. 
Lachomette vs. Thomas, 5 Robinson’s La., 172. 
Parsons on Partnership, 558. 


Defendant in error makes this further proposition under 
said ninth assignment of error: 

That all the creditors of RK. W. McLin & Co. who signed 
said agreement to release said firm in consideration of 
their respective claims being assumed by the firm of W. 
T. Tuffly, a firm composed of W. ‘TV. Tuffly, general partner, 
and Christine E. McLin, special partner, as apyvears by the 
certificate by them signed, are estopped as against the as- 
signee of the firm of W. 'T. Tuffly, representing other cred- 
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itors who signed said release, from denying the existence and 
formation of such special partnership, as well as from setting 
up want of notice of the formation of such special partner- 
ship, but no injury could have resulted from the admission 
of this evideice, for in a special charge the court instructed 
the jury in reference thereto. (See Trans., p. 92.) 

Reference is here made to statement under last proposi- 
tion. 


Authorities: 


Defendant in error makes this further proposition under 
this assignment: 


That the certificate of special partnership between W. T. 
Tufliv and Christine E. McLin, under the firm name of W. 
T. Tuffly, having been made, acknowledged, filed and re- 
corded, together with the affidavit of the general partner 
that the special partner had in good faith actually contrib- 
uted the amount specified in the certificate in cash, the in- 
dispensable prerequisite to the formation of sald special part- 
nership had been complied with and same was formed. 
(Trans., pp. ol, 52.) | 


Authorities: 


Art. 3449, Revised Statutes of Texas, is as follows: 
“Nosucl: partnership shall be deemed to have been formed 
until a certificate shall have been made, acknowledged, filed, 
and recorded, and if any false statement be made in such 
certificate or affidavit all persons interested in such partner- 
ship shall be liable for all the engagements thereof as gen- 
eral partners.” 
Story on Partnership, section 1380. 
Baxter vs. Clark, 4 Iredell (Law), 12. 
White & Wilson’s Condensed Reports. 
Texas Court of Appeals, sections 112 and 113. 
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The tenth assignment of error is as follows: 


The court erred in charging the jury “that if limited part- 
nership alleged by plaintiff was recognized as such in its in- 
ception by the three attaching creditors, defendants herein, 
and likewise during its existence was dealt with and cred- 
ited as such by them, as well as sued therefor and its prop- 
erty attached as such after the assignment, and that the 
other creditors so treated and dealt with it and accepted the 
assignment to plaintiffas such,and that Mrs. McLin, named 
therein as the special or limited partner, and W. T. Tufily, 
named therein as a general partner, always treated it as a 
special or limited partnership, and that Mrs. MeLin loaned 
it money as claimed, and subsequently sued the plaintiff as 
its assignee therefor, then and in such case they might like- 
wise deem the same a limited partnership and regard the 
assignment to plaintiffas valid.” (Trans., p. 154.) 


Defendant in error under tenth assignment makes this 
proposition : 

That when a limited partnership is legally formed cred- 
itors thereof who have dealt with it as such cannot, after it 
has assigned, secure a preference for themselves over other 
creditors who have accepted the benefits of the assignmeiit 
by attaching the assigned property, although the conduct 
of the special partner may have been such as to render her 
liable as a general partner, and although the conduct of the 
general and special partner may have been, pending the ex- 
istence of such partnership, actually and intentionally fraud- 
ulent. 

Authorities : 


“And be it further enacted, That no fraudulent act, intent, 
or purpose of the assignor or assignee shall have the effect 
to defeat the assignment or to deprive the creditors consent- 
ing thereto from the benefits hereof, but any such fraudu- 
lent act, Intent, or purpose on the part of the assignee shall 
be sufficient cause for his removal as being an unsuitable 
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person to perform the trust, and any consenting creditor 
may be or become a party to prosecute or defend in any suit 
or proceeding necessary or proper for the enforcement of his 
rights under such assignments or for the protection of his 
interests in the assigned property.” 


Act of April 7th, 1883, Laws 18th Legislature, p. 46. 
Sayles Texas Civil Statutes, vol. 1, pp. 65,64 (art. 65f). 
‘ant vs. Ellsbury, 68 Tex., p. 1 et seq. 


The eleventh assignment of error is as follows: 


The court erred in refusing to charge the jury, at the re- 
quest of defendants, that if they found for plaintiffs they 
should return a verdict for the amount only of the claims of 
creditors who had consented to the assignment (excepting 
Mrs. McLin’s claim) according to the proof, with interest 
thereon at the rate of eight per cent. per annum from Janu- 
ary 1, 1886. i 


Defendant in error makes this proposition under this as- 
signment: 


That the measure of damages was the fair market value 
of the goods converted, with legal interest from date of con- 
version, and the amount due accepting creditors and costs 
of executing the assignment, &c., could not be considered in 
the suit for conversion. 

Authorities : 


Schooler vs. Hutchins, 66 Texas, p. 324 (Supreme 
Court). 


Defendant in error, under the 12th, 13th, 14th, 15th, 16th, 
and 17th assignments of error, assert these propositions : 


3 


Granting that a special partner of a limited partnership 
has, by any fraudulent conduct, become liable as a general 
partner, yet an assignment by such special partnership, 
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executed by the avowed general partner, would be valid, 
because (1) a release of such special partnership would not 
discharge such special partner from Jiability as a general part- 
ner, and for the conclusive reason that the statute declares 
that fraud on the part of the assignor shall not invalidate 
an assignment. 


The special partnership of W. T. Tuftly had legal exist- 
ence as such, and it was therefore immaterial, after its as- 
signment, whetber the special partner had become liable as 
general partner or not, and the charges asked making the 
validity of the assignment depend on whether such liability 
had been incurred were properly refused. 


Statement under this proposition : 

1. The certificate of special partnership was filed in com- 
pliance with the law. 

2. The affidavit of the general partner was attached, that 
the special partner had actually and in good faith paid in 
cash the sum specified in said certificate. The certificate 
was duly authenticated for record. 

do. The certificate was duly filed in the county clerk’s office 
for record and was recorded. 

4. The notice of the special partnership was published in 
a newspaper for six weeks after said certificate was filed. 

(This notice alone is challenged as defective.) 

5. The attaching creditors, plaintiffs in error herein, had 
actual notice of the formation and existence of the special 
partnership and dealt with it as such on the day before the 
certificate of special partnership was filed in the clerk’s office 
and before this notice (now challenged as defective) was pub- 
lished at all. 

Transcript, pages 31, 52, 37, 38. 


6. The plaintiffs in error, attaching creditors herein, sued 
the special partnership, W. T. Tuftly, after the assignment had 
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been executed, and attached the assigned property in the 
hands of the assignee. | 
Transcript, page 71. 


The act of the Legislature of Texas is as follows: 


“Section 5. Any debtor desiring todo somay make an as- 
signment fer the benefit of such of his creditors only as will 
consent to accept their proportional share of his estate and dis- 
charge him from their respective claims, and in such case the 
benefits of the assignment shall be limited and restricted to. 
the creditors consenting thereto, and such debtor shall there- 
upon be and stand discharged from all further liabilities to 
such consenting creditors on account of their respective 
claims, and when paid they shall execute and deiiver to the 
assignee for the debtor a release therefrom: Provided, That 
such debtor shall not be discharged from liabilities to a 
creditor who does not receive as much as one-third of the 
amount due and allowed in his favor asa valid claim against 
the estate of such debtor. 

“Secrion 6. * * * And be it further enacted, That no 
fraudulent act, intent, or purpose of the assignor or assignee 
shall have the effect to defeat the assignment or to deprive 
the creditors assenting thereto from the benefits thereof; but 
any such fraudulent act, intent, or purpose on the part of 
the assignee shall be sufficient cause for his removal as be- 
ing an unsuitable person to perform the trust, and any con- 
senting ereditor may be or become a party to prosecute or 
defend in any suit or proceeding necessary or proper for the 
enforcement of his rights under such assignments, or for the 
protection of his interests in the assigned property. 

“Section 10. No assigument shall be declared fraudulent 
and void for want of an inventory or list,as provided herein, 
but the absence of the same shall be deemed prima facie 
evidence that the assignor or debtor has concealed or secreted 
some of his estate from his assignee or ereditors, and whether 
said list be prepared and filed or not the judge of the district 
or county court in whose court the proceedings shall have 
been filed and having jurisdiction of the estate assigned may, 
on application of the assignee orof any creditor of the assignor 
or debtor, or without such application if the judge see fit, at 
all times require, upon such reasonable notice as the Judge 
may direct, theassignor or debtor or any other person toattend 
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and submit toan examination on oath upon all matters relat- 
ing to the disposition made or status of the property of the es- 
tate assigned, including all transactions in the past bearing 
upon the rights of the assignee or creditors with respect to 
the estate in assignment, as contemplated by law.” 


The statute further provides how these orders may be 


enforced, «ce. 


Act of April 7th, 1888, General Laws of Texas, pages 
46, 47. 


Art. 3448, Revised Statutes of Texas, is as follows: 


‘No partnership shall be deemed to have been formed 
until a certificate shall have been made, acknowledged, filed, 
and recorded, nor until an affidavit shall have been filed as 
above directed (that is, that the special partner has contrib- 
uted her share in actual cash, &ec.); and if any false state- 
ment be made in such certificate or affidavit all the persons 
interested in such partnership shail be liable for all the engage- 
ments thereof as general partners.” 

Art 5457: 

“Tfit shall appear that by the payment of interest or profits, 
or both, to any special partner the original capital has been 
reduced, the partner receiving the same shall be bound to 


restore the amount necessary to make good his share of the 
capital stock, with interest.” 


NO DILEMMA, 


That the limiting the benefits of the assignment to such 
creditors only as will consent to accept their proportionate 
share of the assigned estate 1s nota pretfe rence of one cred- 
itor over another within the meaiing of the laws of the 
State of ‘Texas. 

Article 3460 is as follows: 

“Every sale, assignment, or transfer of any property or 
effects of the partnership made by such partnership when 
insolvent or in contemplation of insolvency, or after or in 
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contemplation of insolvency of any partner, with the intent 
of giving a preference to any creditor of such partnership 
or insolvent partner over other creditors of such partner- 
| ship, and every judgment confessed, lien created, or security 
given by any such partnership under the like circumstances 
| and with like intent shall be void as against the creditors of 
| such partnership.” 

| Act of May 12, 1846. 


Sayles’ Texas Civil Statutes, vol. IT, art. 3460. 


This article is found in substance in the assignment act, 
article 65, Sayles’ Texas Civil Statutes. 
Art. 65a, Sayles’ Texas Civil Statutes, is as follows: 


“Every assignment made by an insolvent debtor or in 
contemplation of insolvency for the benefit of his creditors 
shall provide, except as herein otherwise provided, fur a dis- 
tribution of all Lis real and personal estate, other than that 
which is by law exempt from execution, among all his cred- 
itors in proportion to their respective claims, and, however 
made or expressed, shall have the effect aforesaid and shall 
be construed to pass all such estate, whether specified therein 
or not; and every assignment shall be proved or acknowl- 
edged and certified and recorded in the same manner as pro- 
vided by law in conveyances of real estate or other property.” 


Act of March 24, 1879; took effect July 24, 1879. 


Any debtor deserving to do so may make an assignment 
for the benetit of such of his creditors only as will consent 
to accept their proportional share of his estate and discharge 
him from their respective claims, and in such case the ben-’ 
efits of the assignment shall be limited and restricted to the 
creditors consenting thereto; and such debtor shall there- 
upon be and stand discharged from all further liabilities to 
such consenting creditors on account of their respective 
claims, and, when paid, they shall execute and deliver to 


the assignee for the debtor a release therefrom, provided 
that such debtor shall not be discharged from liabilities to 7 
a creditor who does not receive as much as one-third of the 
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amount due and allowed in his favor asa valid claim against 
the estate of such debtor. 
Amendment act April 7, 1883. Article 65c, Sayles’ 
Texas Civil Statutes. 


Article 65s, Sayles’ Texas Civil Statutes, is as follows: 
“Any attempted preference of one creditor or creditors of 
such assignor shall be deemed fraudulent and without 
° ? 
effect. 
Act of March 24, 1879; took effect July 24, 1879. 


“The act of April 7, 1885, also provides that no fraudu- 
lent act, intent, or purpose on the part of the assignor or 
assignee shall have the effect to defeat the assigninent or to 
deprive the creditors consenting thereto from the benefit 
thereof.” | 


The very statute that prohibits preferences of one creditor 
over another permits an assignment for the benefit of such 
creditors only as will consent to accept their proportionate 
share and release the debtor, Ke. 

The general assignment laws passed July 24, 1879, as 
amended April 7, 1885, relate to the same subject-matter as 
article 3460, passed in 1846, and, being a complete system 
for the administration of insolvent estates, supersedes said 
article 3460, though not inconsistent with it. 


Ellsbury vs. Fant, 68 Tex., p. 1 (Supreme Court). 


“Article 3640, passed Mav 12, 1846, was not changed, nor 
was any section of the special partnership law changed, but 
simply reproduced in the codification. The act of March 
24, 1879, and all other acts passed by the 16th Legislature 
were not affected by the repealing clause contained in the 
act of codification. On the contrary, the law enacting the 
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present code expressly subjects the codification to any modi- 
fication made by the laws of the 16th Legislature (1879).” 

See introduction to Sayles’ Texas Civil Statutes, vol. [, 

page vi, numbering at bottom of page, matter re- 

ferred to here at top; also see Sayles’ Texas Civil 

Statutes, vol. II, page 740, numbering at bottom of 


page. 


“The provisions of the Revised Statutes, so far as they are 
substantially the same as the statutes of the State in force at 
the time when the Revised Statutes shall go into effect or 
the common law in force in this State at said time, shall be 
construed as continuations thereof and not as new enact- 
ments.” 


“Sec. 20 of the final title provides that no laws, gen- 
eral or special, enacted at the present session of the Legisla- 
ture shall be in any way affected by the repealing clause 
of this title: Provided, That any law passed by the sixteenth 
Legislature in conflict with any provisions of this act shall be the 
law of the State, this act to the contrary notwithstanding.” 

General Provisions, final title, sections 19 and 20, 
Revised Statutes of Texas. 


The assignment conveyed the firm property of the firm 
of W. 'T. Tuffly, and, Mrs. McLin being a special partner, it 
was not necessary for her individual property to be con- 
veyed. 

“Art. 3444. The general partners only shall be author- 
ized to transact business and sign for the partnership and 
bind same.” 

“Art. 5454. The special partnership shall be conducted 
under a firm name, in which names of general partners only 
shall be inserted.” 

“Art. 3455. Suits are to be brought against general part- 
ners as if there were no special partners.” 


The plaintiffs in error, who were attaching creditors, were 
cognizant of how the special partnership of W. T. Tuffly 
was formed, and waived by their conduct, so far as they were 
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concerned, the requirements of the law of limited partnerships, 
and the partnership between Mrs. MeLin and W. 'T. Tuffly 
was, so far as they were concerned, a limited partnership. 
Art. 3445, Sayles’ Texas Civil Statutes, vol. IT (p. 
175, paging at bottom), note 1. 


When a preference forbidden by law is made in an as- 
signment the preference is void and not the assignment. 


The published notice was sufficient, and no one was mis- 
led or in danger of being misled by reason of any omission 
therein. | 

Pferman vs. Henkel, 1 Brds., 145. 
Savles’ Texas Civil Statutes, vol. II, art. 3448 (p. 175, 
paging at bottom), note 1. 


The reason that an assignment by one partner of a gen- 
eral partnership made for the benefit of consenting creditors 
only was held bad was that it stipulated for a release of the 
firm, which would, of course, operate a release of the partner 
not joining and not conveying his property. This is held 
in Donohoe vs. Fish Bros. & Co. 

In the case at bar,a partnership purporting to bea special 
partnership, In which the admitted liability of the special 
partner is only her amount in the partnership concern, 
the release of the special parinership, as such, is stipu- 
lated for on part of all consenting creditors. But there 
is no release of Mrs. MeLin stipulated for therein, and the 
release of said special partnership would not have had 
the effect to release Mrs. MchLin. ‘To make this more 
clear let us grant that these creditors, instead of attaching 
the estate, had accepted, and that the estate had been 
distributed, and then that they had sued Mrs. MecLinn, 
asserting her Hability asa general partner, and that she had 
pleaded the release of the special partnership, such a plea 
would not have met the case against her, and exception to 
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such a plea would have been good. If her plea had set up 
her own wrong, viz., her fraudulent withdrawal of her part 
of the special partnership, capital, or any other fact tending 
to make her a general partner the court could have not sus- 
tained her plea, forit would have been to allow her to take 


advantage of her own wrong. 

Not so in the®case of Donohoe va. Fish Bros. & Co., 58 Tex., 
166. Ifthe creditors had assented to the assignment, re- 
ceived their pro rata, executed a release of the general part- 
nership, the partner who did not sign the assignment would 


have been released by the release of the general partnership. 
This was the reason of the decision in that case and it does 
not apply to the case at bar. 

The court expressly say in that case that they do not de- 
cide that one partner cannot make an assigninent of the 
firm effects. They decide that such a conveyance stipu- 
lating for a release is bad. 

In case of a special partnership the general partner is the 
only person who could do so. 

Hence the charges asked making the validity of the as- 
signment depend on whether or not Mrs. McLin had become 
liable as a general partner were properly refused. 

The law favors an equitable distribution of the effects of 
an insolvent. 

Windham vs. Patty & Mathews, 62 Texas, p. 494. 
Coffin vs. Douglass, 61 Texas, p. 406. 


The twelfth, thirteenth, fourteenth, fifteenth, sixteenth, 
and seventeenth assignments of error (Trans., pp. 154, 155, 
and 156), being charges requested by plaintiff in error 
which were refused by the court, were, and so far as material, 
substantially given in a charge theretofore requested by 
plaintiffin error, viz: . 

If the proof shows you that McLin never in fact contrib- 
uted the amount to the common stock necessary to make 
her a special partner, or that she afterwards altered and 
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diminished the amount of her capital stock, and that these 
facts or either of them were unknown to the attaching 
creditors, who are defendants herein, at the time they dealt 
with the firm and sued W.T. Tuffly, then you are instructed 
that neither the recognitionand dealing by them with Tuflly 
and Mrs. McLin as a limited partnership, nor the suing of 
W. T. Tuffly’in ignorance of said facts, estops or precludes 
them or any of the defendants from showing that said part- 
nership was never in fact legally formed as a limited part- 
nership, for the reason above stated, nor from showing that 
it afterwards, by reason of the alteration and diminution of 
Mrs. McLin’s capital stock, was rendered a general partner- 
ship. (Transcript, p. 92.) 

The above charge submitted to the Jury the issues as Mrs. 
McLin’s payment in cash of her contribution to the special 
partnership, as to diminishing same, and as to whether or 
not she became a general partner, &c. There was a conflict 
of evidence, and the finding of the jury is conclusive. 


All or nearly all the creditors of W. T. Tuffly accepted 
the benefits of this assignment, and counsel for plaintiff in 


error is mistaken as to-that on page 19 of his brief. 
page 11 of his brief.) 

Counsel for defendant in error asks the indulgence of the 
Court in considering his brief herein. It was prepared with- 
out the benefit of brief for plaintiff in error, except for a 
short time, after his own had gone to the printer. But for 
this much matter therein would have been eliminated. 

Respectfully submitted, 


(See 


W. C. OLIVER, 
Ot Counsel for Lowis Tuffly, Defe ndant un Error. 
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G. TRACEY kt At., PLAINTIFFS IN ERROR, 


VS. 


LOUIS TUFFLY, Assiagner, DErENDANT IN ERROR. 


ARGUMENT FOR DEFENDANT IN ERROR. 


The General Assignment Law of Texas Applies to Insolvent 


Special Partnersh ips. 


May it please the Court, the general assignment law of 
the State of Texas was passed by the Sixteenth Legislature. 
It, together with all the other acts passed at that session, are 
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added to the Revised Statutes of Texas as now codified in an 
appendix. 

The codification extended to but did not inelude the acts of 
the Sixteenth Legislature (acts of 1879), and hence their 
being placed as an appendix in the back of the code. 

The act of the Legislature creating the code, the embodi- 
ment of the laws of the State, was passed February 21, 
1879, and provided that it should take effect September 1, 
1879. 


awe ie 


By rules of construction in the final title, Nos. 19 and 20, 


it is provided— 


Rule 19. The provisions of the Revised Statutes, so far as 
they are substantially the same as the statutes of the State in 
force at the time when the Revised Statutes shall go into 
effect or the common law in force at said time, shall be con- 
strued as continuations thereof and not as new enactments. 

Rule 20. No laws, general or special, enacted at the present 
session of the Legislature shall be in any way affected by 
the repealing clause of this title: Provided, That any law 
passed by the Sixteenth Legislature in conflict with any pro- 
visions of this act shall be the law of the State, this act to 
the contrary notwithstanding. 


The limited partnership law of the State was not changed 
in any particular, and hence is, under rule-.of constraction 
No. 19, above quoied, to be construed as a mere continuation 
of the old act. 

The general assignment law passed March 24, 1879, in 
‘ase it conflicts with any provisions of the code under rule 
of construction No. 20, above quoted, is to be the law of the 
State, any conflict with the code to the contrary notwith- 
standing. 

But it is confidently submitted there is no conflict. 

The general assignment law of the State is a complete 
system in itself of voluntary insolvency or bankruptey. Its 
object, gathered from its terms and from the judicial con- 
struction given to it, isto secure ajust and equitable division 
of the estates of such insolvents as have recourse to it among 
their creditors. 

For this good purpose the Legislature has vested by the 
terms of the act supervisory powers in the courts of the State 
over the person and estate of the assignor and assignee and 
others, being an enlargement of the original equity powers 
of the courts, to the end of securing to creditors an equitable 
distribution of such estates. It contains a rule of construc- 
tion for assignments, provides for the removal of the as- 


yyy peal 3 


~ oe ee 
Coe 


: ae ort 
ee, ~ 
- . 


, - 
PP Vetter Aytax 


YP? pol vs 


* 


see =e meee 
- 


signee on complaint of a creditor and the appointment of a 
successor, and for the examination and purging the con- 
science of the assignor or any other person in whose hands 
any of the estate may b>» charged to be, and makes the con- 
cealment of property by the assignora felony. It makes 
mortgages on merchandise exposed for sale and in posses- 
sion of the mortgagor void. 

It declares any preference of one creditor or creditors of 
the assignor shall be deemed fraudulent and void; so does 
the law relating to limited partnerships. 

But the assignment act, while condemning and forbidding 
the preference of one creditor by the assignor, permits and 
authorizes an assignment for and on behalf of accepting 
creditors only. Evidently, therefore, the legislative con- 
struction and intention is that such a provision is nota 
preference. 

The special partnership law provides (article 3460) every 
sale, assignment, or transfer of any property or effects of the 
partnership made by such partnership when insolvent or in 
contemplation of insolvency, or after or in contemplation of 
insolvency of any partner with intent of giving a_prefer- 
ence to any creditor of such partnership or insolvent part- 
ner over other creditors of such partnership, and every judg- 
ment confessed, lien created, or security given by any such 
partnership under the like circumstances and with like in- 
tent shall be void as against creditors of such partnership. 

But article 657 (Sayles’ Texas Civil Statutes) of the assign- 
ment law provides : 

“All property conveyed or transferred by the assignor 
previous to and in contemplation of the assigument with the 
intent or design to defeat, delay, or defraud creditors or to 
give a preference to.one creditor over another shall pass to 
the assignee by the assignment, notwithstanding such trans- 
fer; and the assignee or, in case of his neglect or refusal, any 
creditor or creditors may, in his name, upon securing such 
assignee against cost or lability, sue for, recover, collect, and 
cause the same to be applied for the benefit of creditors as 


other property belonging to the debtor’s estate in the hands 
of the assignee; but if itshall appear in such action that the 
purchaser of any such property bought the same of the as- 
signor in good -faith and for a valuable consideration and 
without any reason to believe that the debtor was conveying 
or transferring the same with the intent or design aforesaid, 
such purchaser shall be held to have acquired, as against 
the assignee and creditors aforesaid, a good and valid title to 
such property.” 


This section of the assignment law is as potent to render 
this assignment void as the preceding section from the 
special partnership law. 

sut it is obvious that this deed of assignment is not obnox- 
ious to either section. It does not prefer one creditor over 
another. I have brought these sections of the law into juxta- 
position to show the court that one rule is not adopted for 
insolvent special partnerships and another for other insol- 
vents to destroy the argument that no special partnership 
can assign, on account of the section quoted, by showing a 
very similar section In the assignment law itself. 

The true construction of the section of the partnership law 


quoted in argument would be. to permit this assignee to re- 


cover goods fradulently made way with, to set aside judg- 
ments confessed in fraud, and to enjoin foreclosure of liens 
given in fraud of creditors. | 

It is submitted, therefore, that the general assignment law 
applies to special partnerships as well as other insolvents. 
[t does so apply by its terms. Whence comes the limita- 
tion upon its application? Not from the section quoted, for 
the brother of that section is in the assignment law itself. 
It is submitted, therefore, that this assignment is not void 
under article 3640, for it does not prefer one creditor over 
another. 

The very object of the assignment law is to prevent pref- 
erences and to secure an equitable distribution of the estates 
of insolveunts. 
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In 1846 the statute declaring every sale creating a prefer- 
ence of one creditor over another by an insolvent special 
partnership was passed, thus indicating that a Just distribu- 
tion of such estates should be had, but it had no provision 
looking to such distribution ; it simply inhibited preferences 
of one creditor over another. 

Between 1846 and July 24, 1879, when the assignment 
law took effect, any other insol vent than a special partner- 
ship could make preferences and do as he pleased with his 
own. 

After the assignment law went into effect all insolvent 
debtors were prohibited trom making preferences, and the 
assignment act, going further than merely prohibitory prefer- 
ences, provided for the distribution of the estates of all in- 
solvents, enacting a complete system therefor. 

Wherever the special-partnership section was defective the 
assignment law supplied, viz., provided for a distribution of 
the insolvent estate, conferring powers on the courts for its 
accomplishment. The inherent powers of a court of equity 
could have been invoked to distribute the estate of an in- 
solvent special partnership prior to the present assignment 
law. That jurisdiction has been aided and enlarged by the 
assignment act, which has marked out a course of procedure. 
[f the firm of W. T. Tuffly ever had legal existence as a 
special partnership and made an assignment as such the 
fact that the special partner had become liable as a general 
partner by operation of law would not justify an attach- 
ment of the estate assigned by a creditor of such special 
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partnership, but the remedy of such creditor was by a pro- 


ceeding in equity in the name of the assignee to enforce said 
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liability and subject the property of such special partner to 
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the payment of the firm debts. 
In the case of Windham vs. Patty & Mathews, 62 Texas, 
p. 491, Supreme Court Reports, an insolvent person who 
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had no property Joined the assignor in a deed of assignment 
and pretended to be a partner of the firm for the purpose of 
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having his debts paid out of the assigned estate and to secure 
a release. The real creditors of the assignor, whose interest 
in the assigned estate would be thus reduced, attached the 
assigned estate. There was an action by the assignee of the 
estate for the value of the goods, and a judgment in his favor 
in the court below. On appeal the supreme court, in af- 
firming the judgment, say: It seems to us the real question 
to be decided might be more clearly stated thus: Was the 
deed sufficient to pass all the property of the makers, part- 
nership as well as individual, to the assignee, and were the 
makers insolvent ? 

If these questions are aswered in the affirmative the mo- 
tives of the makers, whether fair or fraudulent, are matters 
of little importance. Citing Blum vs. Wellborn, 58 Tex., 
157 (supreme court), admitting the facts as above stated to 
be true, the court say the attaching creditors “ could have 
had their rights protected by coming in under the assign- 
ment and placing the facts before the court so that they 
could be acted on in the distribution of the proceeds of the 
property among the creditors and claimants.” 


“Our courts of equity have an enlarged jurisdiction in 
such eases. General aatienenonts, says Mr. Justice Roberts 
(in Carleton vs. Baldwin, 22 Tex., 730), in trust for the benefit 
of creditors, with the rules pertaining to them, may be said 
to be the creatures of a court of equity. 

“The act of July 24, 1879, instead of limiting has rather 
strengthened and enlarge ed their jurisdiction. Tt was passed 
in order that the property of those who cannot pay their 
debts may be disposed of under the eye of the court and the 
proceeds equitably distributed among the creditors without 
unnecessary cost.” 

See Moody & Co. vs. Carroll, 71 Tex., p. 144. 


The assignee, under the assignment law, is an officer of 
the law. He can be restrained and prevented from making 
sales by the court; can be required to make sales. Indeed, 
he is but the hand of the court—controlled by the law—the 
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terms of which govern the administration of the estate and 
not the provisions of the deed of assignment where there 1s 
a conflict. Hence the construction that illegal provisions 
in the deed do not render it void. Illegal preferences are void 
but not the assignment. 

By the execution of a valid deed of assignment the as- 
signment law makes even the property of a general partner- 
ship a trust fund in the hands of the assignee for the benefit 
of creditors, to be administered and distributed under the 
eye of the court. 

The estate of an insolvent special partnership has, since 
May 12, 1846, when the special partnership law was passed, 
been a trust fund for the benefit of the creditors, to be equally 
distributed. : 

The diligent creditor can never secure a preference after 
the court takes possession of the estate through the assignee. 
The estate is then in custodia legis. 

The leading case on the consequences of the insolvency of 


limited partnerships, says Mr. Bates in his work on limited 
partnerships, is Innes vs. Lansing, 7, page 583, 1n which it was 
ruled that as the Legislature particularly aimed at equality 
among creditors of an insolvent limited partnership, yet did 


not specify how to enforce such equality, a court of equity wouid 
regard the assets of such parnership as a special trust fund 
from the time of insolvency, and that any creditor, although 
he has not obtained judgment on his claim, could apply to 
the court on behalf of himself and all other creditors to en- 
force the trust on an allegation of insolvency and wind up and 
distribute the assets equally, or that he could pursue this 
claim at law and by judgment and execution acquire a 
preference unless some other creditor had in the meantime 
obtained a decree for equal distribution. 


Bates’ Limited Partnership, sec. 156, p. 180. 


Section 109 of Bates’ Law of Limited Partnership, p. 182, 
states the law thus: 
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Under the statutes forbidding conveyances to preferred 
creditors in ease of existing or contemplated insolvency, it is, 
clear that the assets become in a measure trust funds,so far as 
any action of the partners is concerned from the time of insol- 
vency, in so far as to enable the court to set aside such volun- 
tary preference ; but, in so faras any action of creditors to ob- 
tain a priority by hostile proceedings is concerned, there is no 
trust, according to later cases, which will prevent.this, except 
from the time the court takes possession of the property or fund, 
either by decree or receiver, up to which time liens obtained 
by hostile proceedings acquire a preference, and equality will 
be enforced by the chancellor among the creditors at large. 

Sec. 189 of Bates’ Limited Partnership. 


In line with this authority, in the case at bar from the time 
that Louis Tuflly, assignee, went into possession under the 
deed of assignment he became the officer of the law, the 
hand of the court, and no priority could be acquired unless, 
indeed, the deed of assignment had not apt words to vest 
the title, or the general partner had not authority to exe- 
cute the assignment. 

Has the general partner of a limited partnership au- 
thority 1n case of insolvency to make an assignment for 
the benefit of creditors? Under and by the very terms of 
our assigninent law he has. But what of this authority 
under the limited partnership law of Texas, which is simi- 
lar to New York in most respects? In 1837,in Mills vs. 


Argall, 6 Paige, 577 and 582, there may be some doubt as _ 


to the right of the general partner to assign all the effects 
for the benefit of creditors without the express or implied 
assent of the special partner. 

Under this rule the assignment.at bar is good, for Mrs. 


McLin gave her express assent thereto by accepting or seek- 


ing to accept its benefits. 
But in 1854, in. the special term of the superior court of 
New York, it was held that as the general partners have 
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the management of the business they, had power to make a 
general assignment for the benefit of the creditors, in case of 
insolvency, without the consent of a special partner; and it 
was further held that the fact that the alleged special part- 
ner was really a general one by reason of failure to contrib- 
ute his capital and the falsehood in the affidavit certifying 
its actual contribution did not render his assent necessary, 
for he was under the disabilities, without the immunities, 
of a special partner. 
tobinson vs. MeIntosh, 3 E. D. Smith, 221. 


In Robinson vs. MeIntosh, 5 E. D., Smith, it was beld that 
an assignee forthe benefit of creditors of the firm could have 
a suit in equity to compel a special partner to pay into the 
estate the amount of capital which he had agreed but 
failed to contribute, although he is also liable zn solido for 
falsehood in the afhidavit, and although the general partner 
might be estopped by being a party to the fraud of falsely 
certifying that the capital had been actually paid in. (Rob- 
inson vs. McFarland, 5 I. D., Smith 221.) 

Also see Lancaster vs. Choate, 5 Allen, 530, that a special 
partner, liable as a general one for non-publication of a re- 
newal, may be included in insolvency proceedings. | 

It appears, therefore, both on reason and authority, the 
general partner may make an assignment for the benefit of 
creditors. 

It also appears that the fact of the specia! partner becom 
ing a general partner by any misconduct does not make her 
a necessary party to the conveyance, and that the proper 
remedy for the assignee is by bill in equity to recover her lia- 
bility as general partner to the estate. 

Now, this being a trust fund and our assignment law 
making provision for the assignee bringing all persons before 
the court; or, he failing, giving the creditors the right to do 
so in the name of the assignee, why did the creditors in this 
case seize the trust estate”? Because they were secking to 
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do the very thing which it is the object of the statute to 
prevent, viz, secure a preference for themselves. 

It is submitted that in the light of the foregoing decisions 
it is immaterial whether the special partner became liable as 
a general partner or not, and the assignments of error com- 
plaining of the charges refused on that subject are not well 
taken. 

Then the question remains— 

1. Was the special partnership ever legally in existence ? 
The only error assigned or objection to its organization is as 
to the notice. 

2. Did it contain apt words to convey the partnership and 
individual property ? 

This question was raised by exception (2). (See page 5 of 
brief or argument herein.) 


Respectfully submitted, 


W. C. OLIVER, 
Of Counsel for Louis Tuffly, Assignee, 
Defendant in Error. 
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